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My current answer to all 
questions…

“It depends”



Understanding Rights and Responsibilities
Peter Hirtle

Digital Directions 2014
Portland, OR

© 2012‐2014 Peter B. Hirtle.  CC BY‐NC‐SA  < http://creativecommons.org/licenses/by‐nc‐sa/3.0/> 2

Factors in an answer

• Legal rights in the material
• Copyright
• Publicity
• Privacy

• Legal rights of the repository
• Responsibility of the repository

• To rights owners and 3rd parties
• To scholarship
• To the institution

• Ethics and pragmatism, not law

Example: Who Speaks for the 
Negro? website

http://whospeaks.library.vanderbilt.edu/
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What rights may be at issue?

• Interviewees:
• Copyright in their words

• Control of their likenesses

• Robert Penn Warren
• Authorship of the sound recording

• Possible joint copyright in interview

• Vanderbilt
• Rights granted in deed of gift

• Rights as owner of the physical work

Answers…

• Robert Penn Warren
“Original materials provided by the University of Kentucky 
and Yale University libraries and digitized with the permission 
of the Warren estate.”

• Vanderbilt
• We don’t know about deeds or if it sought permission

• Section 108 exemptions for unpublished material?

• Too recent for 108(h) – and it doesn’t apply to unpublished 
items
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3rd party rights

• Interviewees
• No oral history releases

• No permissions for supporting material

• Authorship?

Stokely Carmichael to RPW letter, 12/22/1964

3rd party rights

• Interviewees
• No oral history releases

• No permissions for supporting material

• Authorship?

• Related material
• Book reviews, etc.

• No indication of copyright
status

Science & Society Review, Fall, 1965
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3rd party rights

• Interviewees
• No oral history releases

• No permissions for supporting material

• Authorship?

• Related material
• Book reviews, etc.

• No indication of copyright
status

• Even book review covers are ©

"Who Speaks for the Negro?" Polish translation. Courtesy of Vanderbilt University Special Collections and 
University Archives.

Non-legal issues

• Does digital change acceptable level of 
access?

• Is there information that should be kept 
private?

• What if material presents subjects in a bad 
light?

• Does Vanderbilt need to worry about 
offending any of the subjects?
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Reality Check

How comfortable are you with the site?

Does the website outdo the book?

• Mission
RPW: “I have written this book because I wanted to find out 
something, first hand, about the people, some of them 
anyway, who are making the Negro Revolution what it is—
one of the dramatic events of the American Story. This 
book is not a history, a sociological analysis, an 
anthropological study, or a Who’s Who of the Negro 
Revolution. It is a record of my attempt to find out what I 
could find out. It is primarily a transcript of conversation, 
with settings and commentaries.”
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Mission critical

“Warren had hoped that his book would allow readers the 
opportunity to ‘see, hear, and feel as immediately as possible 
what I saw, heard, and felt.’ The digital archive allows users an 
even greater opportunity to share in Warren’s experiences with 
the extraordinary men and women whom he interviewed during 
this turbulent time in United States history.”

• Encourages advanced interdisciplinary research with the 
material.

• Compatible with the mission of the Center and the University.

http://whospeaks.library.vanderbilt.edu/book

Permissions?
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Permissions?

• Drafts of books
• Articles
• Speeches, and other writings
• Periodicals and pamphlets he 

edited and published
• Political materials
• Legal and financial papers 
• Biographical information
• Diaries and scrapbooks
• Family pictures

Maggie Dickson, Due Diligence, 
Futile Effort: Copyright and 
Digitization of the Thomas E. 
Watson Papers, 73 American 
Archivist 626 (2010)
http://archivists.metapress.com/co
ntent/16rh811120280434

Thomas E. Watson Papers 

Effort to locate owners 

• 8,434 pieces of correspondence; 3,304 names; 2,671 still ©
• $8,000 to figure this out

• 450 hours total, over 9 months 
• Investigations yielded current, dependable contact information 

for 4 authors 
• William Randolph Hearst, a prominent newspaper publisher 
• Miles Poindexter, a United States representative and senator from 

Washington state
• Upton Sinclair 
• Hamlin Garland 

• All but Hearst estate (which did not respond) granted 
permission 
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Alternatives to permission

• Legal defenses

• Non-legal risk mitigation
• Limited investigations

• Disclaimers

• Takedown

Legal defenses

• A possible “fair use”
• ARL Code of Best Practices in Fair Use for Academic 

and Research Libraries Principle 4:
“It is fair use to create digital versions of a library’s 
special collections and archives and to make these 
versions electronically accessible in appropriate 
contexts.”

(Limitations: unavailable for sale; limit access to 
private, damaging, or sensitive info; provide full 
scholarly attribution.)

http://www.arl.org/pp/ppcopyright/codefairuse/code/four-creating.shtml
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Practical defenses

• Damages are low:
• § 504(c)(2): no statutory damages when library 

believes its use was a fair use.

• § 412: no statutory damages or attorney’s fees for 
unpublished, unregistered work.

• State institutions immune to damages

• Result: Little incentive to bring legal actions

• “Cease and desist” is much more likely.
• Takedown offer facilitates this

Partial review
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• Material divided into 
3 categories:
• Low, Medium, and 

High Risk

• Medium Risk:
• High public profile; 

known literary estate; 
prepared for 
commercial use

• High Risk:
• Known figure; 

copyright litigator; 
awkward relations; 
large # of items

Copyright & Risk: Scoping the 
Wellcome Digital Library Project
CREATe Working Paper No. 10
Victoria Stobo with Ronan Deazley and 
Ian G. Anderson (2013)

Results

• 134 letters sent to highest risk individuals

• 103 replies

• 2 denied permission



Understanding Rights and Responsibilities
Peter Hirtle

Digital Directions 2014
Portland, OR

© 2012‐2014 Peter B. Hirtle.  CC BY‐NC‐SA  < http://creativecommons.org/licenses/by‐nc‐sa/3.0/> 13

http://breuer.syr.edu/
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http://breuer.syr.edu/page-about-copyright.php

http://breuer.syr.edu/page-about-copyright.php
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http://breuer.syr.edu/page-about-copyright.php

No review
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Mission

• Supports the Terra Foundation’s “priority of making 
research resources on American art available to people 
around the globe.”

• Ensures “that the Archives remains a vibrant resource for 
the critical study and appreciation of American art, 
anticipating and responding to new digital modes of 
learning, scholarship, curatorship and reference…”

http://www.aaa.si.edu/collections/projects/terra
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Mission rises to the fore….

• Risks repositories face, while possible, are  
unlikely

• Mission matters more than risks:
• Education

• Promotion and use of historical materials

• Encouragement of new scholarship, new art

• For many, includes foregoing control
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http://thewalters.org/news/releases/pressdetail.aspx?e_id=385
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Take-aways

• With gifted new collections, include digital access.

• When digitizing, don’t just ask “Is it legal?”

• Ask “Who is going to be angry if I do this? Who will 
benefit?”

• Look for ways to minimize potential harm while 
maximizing access and use.

• Tell users all you know about rights, so they can be 
responsible:
• Copyright owners

• Your requirements


