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CHAPTER ONE. INTRODUCTION
I. THE BEACH ACCESS ISSUE

The question of 'beach access'" has developed into an impor-
tant social, political and legal issue over recent &ears in Amer-
ica. While in no sense a new problem, it has been in the last
decade that the demand for beach recreation and the supply of
beach areas available for public recreation have reached such
an imbalance as to create crisis situations in many communities.
Private property rights, along with an increased sensitivity to
the fragile nature of the coastal enviromment, has led to an ever-

dwindling ''beach!" that is freely available for public use.

Note, "Public Access to Beaches," 22 Stanford L. Rev.
564, 564-66 (1970)%*

Our coastal beaches are a unique resource, capable of satis-
fying a substantial quantity and range of recreational interest.
Increasing urbanization near coastlinesl has intensified the need
for public beaches. Even as demand rises, the beach space avail-
able is diminishing. While some of the lost beach area is put

*Reprinted by permission of the Stanford Law Review, copy- 4
right 1970 by the Board of Trustees of the Leland Stanford Junior
University. Footnotes generally omitted, those that appear are
renumbered.

1In California alone over 13 million people now live within
a one hour drive of the ocean. By 1980 this population will in-
crease to 20 million. Comm. on Ocean Resources, Resources Agency
of Calif., California and the Ocean 161 (1966).
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to industrial, commercial, and military uses, much of it falls
into the hands of persons seeking beaches for private recreation.

[There is]...conflict between two kinds of recreation: use
of beaches by the public and use of beaches by private persons
for their exclusive recreational benefit. Private beach recrea-
tion occurs when beachfront homeowners or resort establishments
block access to the beaches fronting on their property so they
or their paying guests can have exclusive enjoyment of them.
Beachfront home ownership and resort development are beneficial,
but they need not and should not result in private preemption of
scarce beach areas. At a time when noise, crowds, dirt, crime,
heat, traffic, and smog make life unpleasant for so many people,
the availability of an escape to nature to seek relaxation and
renewal of creative energies takes on a new dimension. Recrea-
tion in natural surroundings can no longer be considered a lux-
ury reserved for those who can best afford it; it is a social
necessity.

Fekk

The public has property rights in most of the coastal tide-
lands, either because the state owns them or because private
owners must allow public exercise of certain uses of them. Tide-
lands, however, are only a small portion of the beach: They con-
sist of the area from the low tide line to the mean high-tide
line. This leaves a large area--the dry-sand portion of the
beach above the mean high-tide line but below the vegetation
line, and the uplands fronting on the seashore--subject to private
control.

Private ownership and control of the dry sand and uplands
threatens public_enjoyment of the beaches in two ways. First,
private littoral? owners can restrict the use of the dry-sand
area. This part of the beach is essential to recreation. With-
out it the public is left only the wet-sand portion of the beach
to support its normal beach activities--spreading towels and blan-
kets, picnicking, sunbathing, building bonfires, playing sports,
and the like. Thus, finding ways to expand public rights into
the dry~sand area is one aspect of the beach access problem.
Second, owners can isolate many beaches by denying public access
across private uplands.3 Although the public has the right to

2Littoral owners are those who hold land along the sea-
coast. The term...does not specify the extent of their owner-
ship in the beach area.

3Only 414 miles of coastline of the 1154 in California are
in public ownership. Access is guaranteed for only about 290 of
those 414 miles. The federal govermment reserves the other 124
miles for national-security uses, Comm. on QOcean-Resources supra
note 1, at 22-23, The following tables, adapted from id. at 18,
break down the publicly owned portion of the California coastline
by type of coastline and by the owning body. [See following page]




walk freely along the tidelands regardless of private upland owner-

ship, geographic barriers (cliffs, jutting headlands, or river
mouths) prevent lateral passage in many areas. Where natural
barriers or private owners restrict access, the beaches become
inaccessible de facto private beaches, and the public's rights
in these tidelands are rendered valueless. Providing public
passageways into the beaches is thus the second aspect of the
beach-access problem.

Private ownership of the '"beach" is not the only cause of
the '"beach access' problem. A good deal of the beach area that
is in public hands is not available for public recreation. Some
of the land is put to use for govermmental purposes that are in-
compatible with recreational use, such as military installations.
An equally serious problem is the exclusionary nature of many

locally owned beaches.

3[Continued from previous page]

OWNERSHIP OF CALIFORNIA COASTLINE

Miles of Coastline

Type of Coastline Total Private  Public
Sandy beach good for swimming ......... 287 179 108
Sandy beach not good for swimming ..... 385 223 162
Rocky shore and pebbled beach ......... 330 241 89
Rocky shore with headlands and cliffs , 152 97 55

- Total .evievnnenneanens cereeaan 1154 740 414

PUBLIC OWNERSHIP OF CALIFORNIA COASTLINE

County seevvenasees D )
Municipal eeeecieenrensveserscsossssscareoceanss 45
Special DistricCsS civevvenvoessossonscossncssess D
Federal: military, lighthouses, etc. ....c0.... 156




Agnello, '"Non-Resident Restrictions in Municipally Owned
Beaches: Approaches to the Problem," 10 Columbia J. of
Law and Soc. Prob., 177, 177-79 (1974)*

Municipalities, as well as private individuals, have under-
taken acquisition of the shoreline and have developed and main-
tained beaches., But unlike private beaches the municipal beach
is owned by the public. To meet increasing demands on the sea-
coast and to respond to increasing pressure on their own beaches,
municipalities have sought devices to protect them for their
natural beauty and for their public usefulness, A popular and
widespread device is to restrict the use of the beach to resi-
dents of the municipality either through an absolute prohibi-
tion against non-residents or the use of a discriminatory fee
schedule. Although such restrictions have proliferated since
the 1950's, it is only recently that they have become visible
enough to become a legal issue. Different theories of law have
been advanced to defeat the restrictions, and the volatility of
the issue is such that further litigation is likely.

Underlying the efforts to invalidate residency restrictions
in municipally owned beaches are two fundamental social issues
in addition to the statistical need for maximum use of existing
facilities, Recreational facilities are generally a matter of
great public concern and beaches seem to merit special protec-
tion for both aesthetic and envirommental reasons....

Aside from the idea of a public policy there is also an is-
sue striking at the heart of our social and political structure.
The problem of urban-suburban relationships and friction is now
a major social and political concern. One common accusation is
that the suburbs only take from the cities without giving any-
thing in return. Non-resident restrictions in municipally owned
beaches apparently lend support to that argument. Should a muni-
cipality be permitted to deny non-residents the use of their
beaches? If the answer is yes, logically the same reasoning is
available for New York City to prevent non-residents from using
its museums, for example. Such a proposition seems outrageous,
but the very basic question of urban and suburban responsibilities
to each other remains.

These concerns about the adequacy of public access to shore-

line recreation areas have been reflected in a number of ways.

*.. ‘ ’ -
Reprinted by permission. Copyright 1974 by the Columbia
Journal of Law and Social Problems, Inc. Footnotes omitted.



Several states have enacted 'beach legislation,'" an early and
prominent example being the '"Open Beaches Act' passed by the
Texas legislature in 1959, There has also been a good deal of
litigation on the issue, with important decisions coming in the
last ten years from the state courts of New York, New Jersey,
Florida, Texas, Washington, Oregon and California.

The issues and potential resolutions of them are examined
in this report. First, methods for firmly establishing public
rights that already exist in the beach resource are explored.
Secondly, means of acquiring new rights which permit the
public to make use of the beach are examined.

Prior to this, however, it is essential to establish a clear set
of terminology for discussing these sometimes complicated and
often confusing legal doctrines. In considering the public
access issue, particular attention must be given to the specific
geographic area being considered and the exact nature of public

rights being proposed.

II. TERMINOLOGY

A. GEOGRAPHIC AREAS

1. Areas of Concern

There are three principal types of coastline in the United
States--bluffs, wetlands and beaches. Recreational use of the

shore is largely confined to 'beach'" coastlines., In ascertaining
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exactly what public ownership and use rights exist, and what the
extent of these rights are, it is important to define several dis-
crete portions of the 'beach."

First, that area séaward‘of the mean low tide line is termed
the sea, or sea bed (lake or lake bed in non-oceanic situations).
The area between the mean low tide and mean high tide lines, which
is covered by the daily flow of tides, is termed the wet-sand area.
"Foreshore'" and "tideland' are generally synonomous with this
term, The area between the mean high tide line and the line of
vegetation, an area inmundated only during severe storms, is termed

the dry-sand area, That area landward of the wvegetation line is

termed the upland. The following diagram illustrates this division.

UPLAND DRY-SANDS WET-SANDS SEA
vegetation mean mean
line high tide low tide
line line

2. Setting Boundaries

Because the public's rights may differ greatly depending
upon which of these areas is involved, the boundaries between
them must be capable of precise delineation. As two of the three
points of demarcation are tide lines, a brief dfscussion of tidal

features and measurements is useful.
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Maloney and Ausness, ""The Use and Legal Significance of
the Mean High Water Line in Coastal Boundary Mapping,"
53 N.C. L. Rev. 185, 195-98 (1974)%

*kk

Coastal boundaries are generally defined by vertical datums,
which are planes of reference for elevations based on the average
rise and fall of the tide. Mean high water and mean low water
are examples of such vertical datums. The coastal boundary is
the intersection of this elevation with the shore and varies as
the physical shape of the shore changes. Since observations of
the tide provide the information necessary to establish these
datums, an understanding of coastal boundaries requires a know-
ledge of tides and the forces that produce them.

The tide is defined, as: '"The periodic rising and falling
of the water that results from the gravitational attraction of
the moon and sun acting upon the rotating earth,'"l This indi-
cates the strong relationship between the sun and moon and the
tides. The individual tide-producing forces vary over the face
of the earth in a regular manner, but the different combinations
of these forces produce totally different tides. Moreover, the
response of various bodies of water to these forces varies be-
cause of differing hydrographic features of each basin.,

The variations in the major tide-producing forces are a re-
sult of changes in the moon's phases, declination to the earth,
distance from the earth and regression of the moon's nodes. The
variations which occur because of this latter factor will go
through one complete cycle in approximately 18.6 years. The
other changes have cycles varying from 27 1/3 days (moon's de-
clination) to 27 1/2 days (moon's distance) to 29 1/2 days (moon's
phases). These cycles differ in magnitude, and their effect on
the tide varies from place to place around the earth. The var-
ious combinations of all these changes also result in the daily
variations in the tide at a given location.

The forces related to the changes in the moon's phases are
strongest twice each month at new and full moon and the tides
occuring at approximately these times are known as spring tides.
These forces are weakest at the time of the first or third quar-
ter of the moon and the tides occuring then are called neap tides.

*
Reprinted by permission. Copyright 1974 by the North
Carolina Law Review Association. Footnotes generally omitted,
those that appear are renumbered.

1P. Schureman, Tide & Current Glossary 36 (U.S. Coast &
Geodetic Survey Spec. Pub., No, 228, rev. ed. 1949).




However, at most places there is a lag of a day or two between
the occurrence of the appropriate phase of the moon and corres-
ponding spring or neap tide. The cycle relating to the moon's
declination is strongest twice each month when the moon is at
the tropics and it is weakest when the moon is over the equator.
The tides associated with these changes are called tropic and
equatorial tides when they are the strongest and weakest. The
tides occurring when the moon is nearest the earth are called
perigean tides and those occurring when the moon is farthest
from the earth are called apogean tides. A lag of a day or two
is also found between the declination and the distance of the
moon and the corresponding state of the tide.

There are three characteristic features of the tide at a
given place--the time, range, and type of tide. The time of
the tide is related to, and can be specified by, the moon's meri-
dian passage. The range of the tide refers to the magnitude of
the rise and fall of the tide, and varies from day to day at a
given place depending on the relation of the tide-producing
forces. The type of tide denotes the characteristic form of the
daily rise and fall of the tide. The tide is semidiurnal when
two highs and two lows occur each day; and it is mixed when two
high and two low occur in a day with marked differences between
the two high or the two low waters.

These tidal characteristics vary from one location to ano-
ther as a result of variations in the tide-producing forces and
in hydrographic features. While some generalizations about
tidal characteristics can be made, it must be recognized that
tidal characteristics are a local phenomenon and the description
of the tide in one area may be inapplicable to another area.

The tide observations required for the determination of a
tidal datum must be as accurate as possible because the location
of the boundary determined from the datum may involve very val-
uable lands. After the vertical elevation of a tidal datum is
established it must be translated into a line on the ground--
the intersection of the datum plane with the shore. An error
of only tenths of an inch in the tidal datum may result in the
line of intersection moving a considerable distance landward or
seaward if the shore has a flat slope. Therefore, the accuracy
of coastal boundaries has a direct relation with the accuracy of
the original tide observations.

The specific tidal datums that define the coastal boundaries
provide the elevation of a stage of the tide on an average basis.
For instance, mean high water is an average of the high waters.
Because the magnitude of the rise and fall of the tide varies
from day to day, tidal characteristics derived from daily obser-
vations may differ considerably from the average or mean values
over a long period of time. Therefore, the average must be based
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on long-term observations before it can be considered an accurate
value for the tidal datum. When only short-term observations are
available, they may be corrected to long=-term mean values by com-
parison with simultaneous observations taken at some nearby loca-
tion for which mean values have been determined from long-term
observations....

Observations over a period of nineteen years are generally
used to determine tidal datums because all the cycles related to
the phases, declinations and distance of the moon occur within
this period. In addition, the seasonal fluctuations of water
level will be complete within a year, and the effects of these
non-tidal forces can be balanced. When long-term observations
are used to determine tidal datums, the datums will be applicable
in future years unless the factors producing the tidal character
have changed. The primary factor which might change and cause
a variance in the datum will be the hydrographic features of the
area.

For the practical importance of the tide lines in determining

the scope of public rights, see Borax Consolidated, Ltd. v. City

of Los Angeles, 296 U.S. 10 (1935), Hughes v. Washington, 389

U.S. 290 (1967) and the discussion of the geographic scope of
the public trust doctrine in the wet-sand section of Chapter II.
Also see Corker, '"Where Does the Beach Begin and to What Extent

Is This a Federal Question,' 42 Wash. L. Rev., 33 (1966); Gay,

"High Water Mark: Boundary Between Public and Private Lands,"

18 U. Fla, L. Rev. 553 (1966); Porro, "Invisible Boundary--Private

and Sovereign Marshland Interests,'" 3 Nat. Resources Law. 512

(1970); Roberts, '"The Luttes Case: Locating the Boundary of the

Seashore,' 12 Baylor L. Rev. 141 (1960); Comment, '"Fluctuating

Shoreline and Tidal Boundaries: An Unresolved Problem,'" 6 San

Diego L. Rev. 447 (1969); Note, '"'Tideland Ownership--Time for
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Reform," 36 U. Cinn. L. Rev. 121 (1967).

The vegetation line has not received the judicial and schol-
arly attention that the tide lines have been afforded. Congress-
man Eckhardt's current Open Beaches Bill (H.R. 1676, 94th Cong.,
1st Sess.) uses the following definition:

The term 'line of vegetation' means the extreme
seaward boundary of natural vegetation which typically
spreads continuously inland. Where such a line is clearly
defined, the same shall constitute the line of vegetation.
Such line shall not be affected by occasional sprigs of
grass seaward from the dunes and shall not be affected
by articifial fill, the addition or removal of turf, or
by other artificial changes in the natural vegetation
of the area. Where such changes have occurred and
the vegetation line has thereby been obliterated or
has been created artificially, the line of vegetation
shall be reconstructed as it originally existed if
such be practicable. 1In all other cases the following
shall apply:

(A) Where such clearly defined line of vegetation
is not discernible in an expanse of beach of less than
500 feet, 'vegetation line means a straight line be-
tween the two nearest clearly marked lines of vege-
tation at each terminus of such expanse.

(B) Where such clearly defined line of vegeta-
tion is not discernible in an expanse of beach of
more than 500 feet, 'vegetation line' means a line
formed by extending a line of constant elevation
from the highest clearly marked line of vegetation
throughout the expanse to the point where such line
of constant elevation most closely approaches the
terminus of the clearly marked line of vegetation
on the other side of such expanse and from thence
by a straight line to such terminus.

(C) In the case of beaches where no discerni-
ble clearly marked vegetation line is available as
a benchmark, or where such benchmark is more than
five miles away, the term 'vegetation line' means
a line two hundred feet landward from, and parallel
to the line of mean high tide.



3. Shifting Boundaries

A related topic in which careful definition of terms is
necessary involves identifying the processes by which the shore-
line changes and the differing legal impacts on the land areas

created thereby.

Maloney and Ausness, '"The Use and Legal Significance of
the Mean High Water Line in Coastal Boundary Mapping,"
53 N.,C., L. Rev. 185, 224-26 (1974)%

In most coastal states, tidal boundaries are considered to
be ambulatory; that is, the physical location of the mean high
(or low) water line may shift because of natural or artificial
changes in the location of the shoreline. Accordingly, littoral
owners may gain or lose land by virtue of accretion, reliction,
erosion, or avulsion.

Before discussing the problem of ambulatory versus fixed
boundaries, it may be helpful to consider the meaning of a num-
ber of terms commonly used in legal discussions of this problem.
Accretions or accreted lands consist of additions to the land re-
sulting from the gradual deposit by water of sand, sediment or
other material. The term applies to such lands produced along
both navigable and non-navigable water. Alluvion is that increase
of earth on a shore or bank of a stream or sea, by the force of
the water, as by a current or by waves, which is so gradual that
no one can judge how much is added at each moment of time. The
term "alluvion" is applied to the deposit itself, while accre-
tion denotes the act, but the terms are frequently used synony-
mously.

Reliction refers to land which formerly was covered by water,
but which has become dry land by the imperceptible recession of
the water. Although there is a distinction between accretion and
reliction, one being the gradual building of the land, and the
other the gradual recession of water, the terms are often used
interchangeably. The term "accretion'" in particular is often
used to cover both processes, and generally the law relating to
both is the same.

Erosion is the gradual and imperceptible wearing away of
land bordering on a body of water by the natural action of the
elements. Avulsion is either the sudden and perceptible altera-

%
Reprinted by permission. Copyright 1974 by the North
Carolina Law Review Association. Footnotes omitted.
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tion of the shoreline by action of the water, or a sudden change
of the bed or course of a stream forming a boundary whereby it aban-
dons its old bed for a new one.

As a general rule, where the shoreline is gradually and im-
perceptibly changed or shifted by accretion, reliction or erosion,
the boundary line is extended or restricted in the same manner.

The owner of the littoral property thus acquires title to all addi-
tions arising by accretion or reliction, and loses soil that is
worn or washed away by erosion. However, any change in the shore-
line that takes place suddenly and perceptibly does not result in
a change of boundary or ownership., Normally a landowner may not
intentionally increase his estate through accretion or reliction
by artificial means. However, the littoral owner is usually en-
titled to additions that result from artificial conditions created
by third persons without his consent.

Corker, 'Where Does the Beach Begin, and to What Extent
Is This a Federal Question,'" 42 Wash. L. Rev. 33, 74-75
(1966)*

Various subsidiary reasons for an accretion rule have been
stated. The least persuasive is usually identified with Blackstone:
De minimis non curat lex.l...Nevertheless, something can be said

*Reprinted by permission of the author and the Washington
Law Review Association, copyright 1966. Footnotes generally omitted,
those that appear are renumbered.
12 BLACKSTONE, COMMENTARIES *262 (Lewis ed. 1898):
And as to lands gained from the sea, either by alluvion,
by the washing up of sand and earth, so as in time to make terra
firma; or by dereliction, as when the sea shrinks back below the
usual watermark; in these cases the law is held to be, that if this
gain be by little and little, by small and imperceptible degrees, it
shall go to the owner of the land adjoining. For de minimis non
curat lex; and, besides, these owners being often losers by the
breaking in of the sea, or at charges to keep it out, this possible
gain is therefore a reciprocal consideration for such possible char-
ge or loss. But if the alluvion or dereliction be sudden and con-
siderable, in this case it belongs to the king; for as the king is
lord of the sea, and so owner of the soil while it is covered with
water, it is but reasonable he should have the soil when the water
has left it dry.
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for Blackstone's reason....A six-inch strip separating a substan-
tial tract from the water has no more than nuisance value--a detri-
ment to an upland owner without concomitant benefit to the tide-
land owner, whether the state or its vendee. If six inches is de
minimis, when does de minimis cease to be applicable?

Another reason for an accretion rule, recognized by Black-
stone, is that because the upland owner must sustain the loss from
erosion or the costs of its prevention, he should have the benefit
of any accretion. That an upland owner's boundary may be legally
fixed against movement by erosion is only a partial answer. Even
if one's ownership continues after the sea has claimed his land,
the sea is nonetheless a destroyer. Moreover, the navigational
servitude of the United States renders '"ownership" of tide and
submerged lands in some situations relatively meaningless.

This reason is more persuasive when applied to rivers, which
move back and forth across a flood plain, than to tidelands. On
the ocean shores, accretion or erosion is more likely to be a
long-continued and one-way process. It is not a compelling argu-
ment that McGillicuddy, whose land is located where accretion con-
tinues over centuries, should own those accretions because Jones,
whose land is located where erosion is an equally uninterrupted
process, is losing his real estate.

A more persuasive reason for an accretion rule is related to
the difficulties of proof. Gradual and unnoticed movement of a
water line leaves few traces in memory and even fewer enduring
records. To establish where a boundary was located in 1889, even
if a litigant wins, may be an expensive process. A less expensive
rule both for litigants and the state, which provides the courts,
is one which declares that the boundary is where the water line
now exists--unless someone can establish that (a) the boundary
used to be somewhere else, and (b) an avulsive change took place.

Doubtless the most important consideration favoring an ac-
cretion rule is access to the water., The dissenting opinion in
Hughes persuasively points out that contact with the line of mean
high tide "in many instances, may have been the reason for the
acquisition of the property."2 Language reflects the usual impor-
tance of access when a water line or body of water is described as
"in front of" and not 'behind" the upland.

B. PUBLIC RIGHTS
In discussing public rights to shoreline recreation areas

it is important to distinguish three types of public rights: rights

267 Wash. Dec. 2d at &07, 410 P.2d at 32.
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of ownership, use, and access.

The public may own part of the beach resource, as is almost
universally the case with the wet-sand area. Or, the public may
possess only a right to use the resource, with the underlying owner-
ship of the land remaining in private hands. This type of public
right is illustrated by the establishment of prescriptive ease-
ments or customary rights in the dry-sand area. Finally, the pub-
lic may possess or acquire access rights--the right to cross pri-
vately owned land in order to reach an area in which public owner-
ship or use rights have been established. This type of public
right is generally applicable to upland (and occasionally dry-sand)
areas. There are two important instances wherein rights of access
become crucial: where long stretches of privately held upland
effectively bar the public from reaching the shoreline, which can
be termed the access over intervening lands issue; and, where muni-
cipally owned beach parks attempt to exclude or discriminate against
those who do not live in the municipality, which can be termed the
non-resident access issue. Though the latter instance also in-
volves 'use rights," the basic issue remains the same--can the

public be prevented from reaching and enjoying the shoreline?
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CHAPTER TWO. THE WET-SAND: ESTABLISHING EXISTING PUBLIC OWNER-
SHIP, USE, AND ACCESS RIGHTS

The wet-sand area (the area between the mean high tide and
mean low tide lines) is held to be owned by the state in most
jurisdictions. According to a survey of the law on this point
by Professors Maloney and Ausness,1 the following chart indicates

the locus of the ownership of the wet-sands.

Publicly Owned Privately Owned
Alabama New Jersey Delaware
Alaska New York Georgia*
California North Carolina Maine
Florida Oregon Massachusetts
Hawaii Rhode Island New Hampshire
Louisiana South Carolina Pennsylvania
Maryland Texas Virginia
Mississippi Washington

This ownership has often been held to be of a special nature.
Rather than owning this property in a proprietary capacity, it
is generally held that the state holds the wet-sands in trust for

its citizens. Therefore, the state is not free to act in any way

it wishes regarding these lands. The interests of the beneficiaries

of the trust--the public--are held to be paramount.
To further understand this concept, in this section an ex-

amination of the public trust doctrine's historical background

1Maloney & Ausness, '""The Use and Legal Significance of the
Mean High Water Line in Coastal Boundary Mapping," 53 N.C. L. Rev.
185, 200-03 (1974).
*In a case decided subsequent to the Maloney & Ausness sur-
vey, the Georgia Supreme Court held that wetlands are owned by
the public.
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and adoption by the United States Supreme Court is made. There
follows an examination of the scope of the doctrine and its im-
pact on the alienability of wet-sand areas and a brief look at
ways in which the trust doctrine can be enforced. |
A final section of the chapter examines one attempt to leg-
islatively establish some public use rights in those wet-sand

areas that are privately owned.

I HISTORICAL BACKGROUND OF THE PUBLIC TRUST DOCTRINE

The public trust doctrine has a strong link to the civil
law. Initially adopted by the Romans, the doctrine became es-

tablished in the English common law system in the late Middle Ages.

Note, '"State Citizen Rights Respecting Greatwater Resource
Allocation: From Rome to New Jersey,'" 25 Rutgers L. Rev.
571, 576 (1971)*

The Roman Law

The Roman law held that great flowing waters and the sea
and its shores were by nature res communes--things open to
common use by all citizens. The sea and its fish being sub-
jects of juris gentium (the law of nations), neither indivi-
dual nor state could rightfully control them. Great navigable
rivers and their banks and harbors were res publicae (things
belonging to the public) and hence state property. But the
state held title to such interests only as supervisor or trus-
tee of the public rights of navigation and fishery, which
included the rights to make fast in ports, and to put in on
banks and shores and spread nets thereon. Roman law scholars
disagree on whether the seashore to the limit of the highest
winter flood was subject to juris zentium. But all agree
that no proprietary right could exist in land under

*Reprinted by permission of the Rutgers Law Review, copyright
© 1972 by Rutgers University, The State University of New
Jersey. Footnotes omitted.
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the sea or navigable rivers, or as to those waters them-
selves, Use of the seashore was a matter of juris gentium;
and, therefore, anyone might have built a shelter on it; but
if the shelter were destroyed, the shore under it would again
be common. Every citizen possessed an individually assertable
right to prevent all construction on the seashore as might
interfere with his access to the sea or beach.

Note, "Access to Public Municipal Beaches: The Formula-
tion of a Comprehensive Legal Approach,'7 Suf. U. L. Rev.
936, 941-46 (1973)*

kkk

A brief review of the doctrine's historical development
may best illustrate its scope and provide the background to
evaluate its impact as it relates to beach access.

The rights of the public in the ''foreshore' are deeply
rooted in the past. Public rights in unhindered navigation
and fishing were protected by Roman Law. Free access to
navigable waters and the foreshore was a right guaranteed
to every Roman citizen. However, this concept of public
rights in navigable waters, the jus publicum, waned somewhat
during the Middle Ages. Throughout this period of stifled
economic development and severely limited political freedom,
demand for public water rights all but disappeared. Control
of navigable waters and tidelands was vested exclusively in
the monarch., The king retained the right to grant to private
parties exclusive rights in fisheries, navigable waters, and
tidelands; the public apparently retained no rights.

Gradually, however, the demand for public shoreline resources
and, with it, the public rights of free navigation and fishing
re-emerged. The signing of the Magna Carta in 1215 manifested
the King's formal acquiescence to these demands. That
instrument, an expression of basic human freedoms, states:

All Kydells l[weirs! for the future shall be removed
altogether from the Thames and Medway, and throughout
all England, except upon the seashore.

*Reprinted by permission of the Suffolk University Law Review,
copyright © 1973 by Suffolk University. Footnotes generally
omitted and renumbered.

lMagna Carta, clause 33 (as tranmslated in Thorme,
Kurland, Dunham & Jennings, The Great Charter (1965).
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The English courts interpreted this clause as prohibiting all
obstructions to navigation ''so as to clear the streams for
the free passage of both people and fish."

During the period of economic and political gestation
that followed the signing of the Magna Carta, the jus
publicum concept redeveloped slowly, possibly due, in part,
to the great abundance of natural resources available in
relation to the very limited needs of a sparsely populated
agrarian society. At the time of the American Revolution,
however, the state of the jus publicum (currently referred
to as the public trust doctrine) in England had seemingly
undergone an expansive transformation.

"[A lthough the king is the owner of this great coast...

yet the common people of England have, regularly, a liberty
of fishing in the sea, and creeks and arms thereof, as

a public common of piscary, and may not, without injury

to their right, be restrained of it, unless in such
places...where either the king or some particular subject
hath gained a propriety exclusive of that common liberty.'

Furthermore, although such a '"propriety exclusive of that
common liberty' could have been obtained by ancient royal
grant, the King, since the signing of the Magna Carta, did
not have the right '"'to grant to a subject a portion of the
soil covered by the navigable waters of the kingdom, so as
to give him an immediate and exclusive right of fishery...'

The American Revolution resulted in the several states
acquiring title to all those lands previously held by the
King of England, including tidelands held by the King subject
to the public trust doctrine. The question naturally arose:
How would such an accession to the title to these tidelands
by the newly formed states affect that concept? In 1842, the
Supreme Court in Martin v. Waddell3 resolved this issue,
concluding that

when the revolution took place, the people of each state
became themselves sovereign; and in that character hold
the absolute right to all their navigable waters, and the

2Martin v. Waddell, 41 U.S. (16 Pet.) 367, 412 (1842),
quoting Hale, De Juris Maris (1787).

341 U.s. (16 Pet.) 367 (1842).
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soils under them, for their own common use, subject
only to the rights since surrendered by the constitu-
tion to the general government.’

Although it was well settled in England that the King could
convey tidelands, such conveyances were always held to be
subject to the public trust.

There are several excellent works that explore the develop-
ment of the public trust doctrine, Among them are: Comment,
"The Public Trust in Tidal Areas: A Sometime Submerged Tra-
ditional Doctrine,"79 Yale L. J. 762, 763-74 (1970). Also
see Agnello, ''Non-Resident Restrictions in Municipally Owned

Beaches: Approaches to the Problem,”10 Colum. J. of Law &

Social Prob. 177, 192-197 (1974); David, ''The New York Law

of the Foreshore at the Beginning of the 18th Century,'"1l

Cornell L. Q. 209 (1926); Parsons, ''Public and Private Rights

in the Foreshore,"22 Colum. L. Rev. 706 (1922); Tillinghast,

"Tide-Flowed Lands and Riparian Rights in the United States,"

18 Harv, L. Rev, 341 (1905); Note,"Tideland Ownership--Time

for Reform,'"'36 U. Cin. L. Rev. 121, 121-27 (1967).

11 THE PUBLIC TRUST DOCTRINE IN THE UNITED STATES SUPREME
COURT

SHIVELY v. BOWLBY
152 U.S. 1 (1894)

Mr. Justice Gray, after stating the case, delivered the
opinion of the court.

41d. at 410.
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This case concerns the title in certain lands below high

water mark in the Columbia River in the State of Oregon....
Yok

The only matter adjudged was upon the counter-claim. The
judgment against its validity proceeded upon the ground that
the grant from the United States upon which it was founded
passed no title or right, as against the subsequent deeds
from the State, in lands below high water mark, This is a

direct adjudication against the validity of a right or privilege

claimed under a law of the United States, and presents a
Federal question within the appellate jurisdiction of this
court....

It was argued for the defendants in error that the ques-
tion presented was a mere question of construction of a grant
bounded by tide water, and would have been the same as it is
if the grantor had been a private person. But this is not
so., The rule of construction in the case of such a grant
from the sovereign is quite different from that which governs
private grants. The familiar rule and its chief foundation
were felicitously expressed by Sir William Scott: "All
grants of the Crown are to be strictly construed against the
grantee, contrary to the usual policy of the law in the
consideration of grants; and upon this just ground, that the
prerogatives and rights and emoluments of the Crown being
conferred upon it for great purposes, and for the public use,
it shall not be intended that such prerogatives, rights and
emoluments are diminished by any grant, beyond what such grant
by necessary and unavoidable construction shall take away."
The Rebeckah, 1 C. Rob. 227, 230....

*kk

By the common law, both the title and the dominion of the
sea, and of rivers and arms of the sea, where the tide ebbs
and flows, and of all the lands below high water mark, within
the jurisdiction of the Crown of England, are in the King,
Such waters, and the lands which they cover, either at all
times, or at least when the tide is in, are incapable of
ordinary and private occupation, cultivation and improvement;
and their natural and primary uses are public in their
nature, for highways of navigation and commerce, domestic
and foreign, and for the purpose of fishing by all the King's
subjects., Therefore the title, jus privatum, in such lands,
as of waste and unoccupied lands, belongs to the King as the
sovereign; and the dominion thereof, jus publicum, is vested
in him as the representative of the nation and for the public
benefit.
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The great authority in the law of England upon this subject
is Lord Chief Justice Hale, whose authorship of the treatise
De Jure Maris, sometimes questioned, has been put beyond doubt
by recent researches. Moore on the Foreshore, (3d ed.) 318,
370, 413.

In that treatise, Lord Hale, speaking of 'the King's right
of propriety or ownership inthe sea and soil thereof" within
his jurisdiction, lays down the following propositions:

"The right of fishing in this sea and the creeks and arms
thereof is originally lodged in the Crown, as the right of
depasturing is originally lodged in the owner of the waste
whereof he is lord, or as the right of fishing belongs to

him that is the owner of a private or inland river.'" '"But
though the King is the owner of this great waste, and as a
consequent of his propriety hath the primary right of fishing
in the sea and the creeks and arms thereof; yet the common peo-
ple of England have regularly a liberty of fishing in the sea
or creeks or arms thereof, as a public common of piscary, and
may not without injury to their right be restrained of it,
unless in such places, creeks or navigable rivers, where
either the King or some particular subject hath gained a
propriety exclusive of that common liberty.'" ''The shore is
that ground that is between the ordinary high water and low
water mark, This doth prima facie and of common right belong
to the King, both in the shore of the sea and the shore of the
arms of the sea.'" Hargrave's Law Tracts, 11, 12. And he
afterwards explains: 'Yet they may belong to the subject

in point of propriety, not only by charter or grant, whereof
there can be but little doubt, but also by prescription or
usage.' '"But though the subject may thus have the propriety
of a navigable river part of a port, yet these cautions are to
be added, viz." "2d. That the people have a public interest,
a jus publicum, of passage and repassage with their goods by
water, and must not be obstructed by nuisances.' ''For the
jus privatum of the owner or proprietor is charged with and
subject to that jus publicum which belongs to the King's
subjects; as the soil of an highway is, which though in

point of property it may be a private man's freehold, yet it
is charged with a public interest of the people, which may
not be prejudiced or damnified." pp. 25, 36.

So in the second part, De Portibus Maris, Lord Hale says
that 'when a port is fixed or settled by'" '"the license or
charter of the King,or that which presumes and supplies it,
viz. custom and prescription;" '"though the soil and franchise
or dominion thereof prima _facie be in the King, or by
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derivation from him in a subject; yet that jus privatum is
clothed and superinduced with a jus publicum, wherein both
natives and foreigners in peace with this kingdom are
interested, by reason of common commerce, trade and inter-
course.' '"But the right that I am now speaking of is such a
right that belongs to the King jure prerogative, and it is

a distinct right from that of propriety; for, as before I
have said, though the dominion either of franchise or pro-
priety be lodged either by prescription or charter in a
subject, yet it is charged or affected with that jus publicum
that belongs to all men, and so it is charged or affected
with that jus regium, or right of prerogative of the King, so
far as the same is by law invested in the King.' Hargrave's
Law Tracts, 84, 89.

In England, from the time of Lord Hale, it has been treated
as settled that the title in the soil of the sea, or of arms
of the sea, below ordinary high water mark, is in the King,

e xcept so far as an individual or a corporation has acquired
rights in it by express grant, or by prescription or usage;
and that this title, jus privatum, whether in the King or in
a subject, is held subject to the public right, jus publicum,
of navigation and fishing....

It is equally well settled that a grant from the sovereign
of land bounded by the sea, or by any navigable tide water,
does not pass any title below high water mark, unless either
the language of the grant, or long usage under it, clearly
indicates that such was the intention.

By the law of England, also, every building or wharf
erected, without license, below high water mark, where the
soil is the King's, is a purpresture, and may, at the suit
of the King, either be demolished, or be seized and rented
for his benefit, if it is not a nuisance to navigation.

Lord Hale, in Hargrave's Law Tracts, 85; Mitf. Pl. (4th ed.)
145 [Blundell v. Cutterall, 5 B. & Ald. 268, 298, 305]
by

The common law of England upon this subject, at the time
of the emigration of our ancestors, is the law of this country,
except so far as it has been modified by the charters,
constitutions, statutes or usages of the several Colonies and
States, or by the Constitution and laws of the United States.

The English possessions in America were claimed by right
of discovery. Having been discovered by subjects of the King
of England, and taken possession of in his name, by his
authority or with his assent, they were held by the King as
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the representative of and in trust for the nation; and all
vacant lands, and the exclusive power to grant them, were
vested in him. The various charters granted by different
monarchs of the Stuart dynasty for large tracts of territory
on the Atlantic coast conveyed to the grantees both the
territory described and the powers of government, including
the property and the dominion of lands under tide waters.
And upon the American Revolution, all the rights of the
Crown and of Parliament vested in the several States, subject
to the rights surrendered to the national government by the
Constitution of the United States.

The leading case in this court, as to the title and domi-
nion of tide waters and of the lands under them, is Martin v,
Waddell, (1842,)....

It was in giving the reasons for holding that the royal
charters did not sever the soil under navigbble waters, and
the public right of fishing, from the powers of government,
and in speaking of the effect which grants of the title in
the sea shore to others than the owner of the upland might
have, not upon any peculiar rights supposed to be incident
to his ownership, but upon the public and common rights in,
and the benefits and advantages of, the navigable waters,
which the colonists enjoyed "for the same purposes, and
to the same extent, that they had been used and enjoyed for
centuries in England, and which every owner of the upland
therefore had in common with all other persons, that Chief
Justice Taney, in the passage relied on by the plaintiff in
error, observed: 'Indeed, it could not well have been
otherwise; for the men who first formed English settlements
could not have been expected to encounter the many hardships
that unavoidably attended their emigration to the New World,
and to people the banks of its bays and rivers, if the land
under the water at their very doors was liable to immediate
appropriation by another, as private property; and the settler
upon the fast land thereby excluded from its enjoyment, and
unable to take a shell fish from its bottom, or fasten
there a stake, or even bathe in its waters, without becoming
a trespasser upon the rights of another." 16 Pet. 414,

Fkk

The governments of the several Colonies, with a view to
induce persons to erect wharves for the benefit of naviga-
tion and commerce, early allowed to the owners of lands bound-
ing on tide waters greater rights and privileges in the shore
below high water mark, than they had in England. But the
nature and degree of such rights and privileges differed in
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the different Colonies, and in some were created by statute,
while in others they rested upon usage only.
*kk

[Tlhe laws of the original States shows that there is no
universal and uniform law upon the subject; but that each
State has dealt with the lands under the tide waters within
its borders according to its own views of justice and policy,
reserving its own control over such lands, or granting rights
therein to individuals or corporations, whether owners of
the adjoining upland or not, as is considered for the best
interests of the public. Great caution, therefore, is
necessary in applying precedents in one State to cases
arising in another.

The new States admitted into the Union since the adoption
of the Constitution have the same rights as the original
States in the tide waters, and in the lands below the hlgh
water mark, within their respective jurisdictioms.

ek

...Congress has never undertaken by general laws to dispose
of such lands. And the reasons are not far to seek.

As has been seen, by the law of England, the title in fee,
or jus privatum, of the King or his grantee was, in the
phrase of Lord Hale, ''charged with and subject to that jus
publicum which belongs to the King's subjects,' or as he
elsewhere puts it, '"'is clothed and superinduced with a jus
publicum, wherein both natives and foreigners in peace with
this kingdom are interested by reason of common commerce,
trade and intercourse.'" Hargrave's Law Tracts, 36, 84. In
the words of Chief Justice Taney, ''the country' discovered
and settled by Englishmen ''was held by the King in his public
and regal character as the representative of the nation, and
in trust for them;"and the title and the dominion of the
tide waters and of the soil under them, in each colony,
passed by the royal charter to the grantees as '"a trust for
the common use of the new community about to be established;"
and, upon the American Revolution, vested absolutely in the
people of each state''for their own common use, subject only
to the rights since surrendered by the Constitution to the
general government.' Martin v. Waddell, 16 Pet. 367, 409-
411. As observed by Mr. Justice Curtis, ''This soil is held
by the State, not only subject to, but in some sense in trust
for, the enjoyment of certain public rights." Smith v.
Maryland, 18 How. 71, 74. The title to the shore and lands
under tide water, said Mr. Justice Bradley, ''is regarded
as incidental to the sovereignty of the State--a portion
of the royalties belonging thereto, and held in trust for
the public purposes of navigation and fishery.'" Hardin v.
Jordan, 140 U.S. 371, 381. And the Territories acquired by
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Congress, whether by deed of cession from the original
States, or by treaty with a foreign country, are held with
the object, as soon as their population and condition justify
it, of being admitted into the Union as States, upon an equal
footing with the original States in all respects; and the
title and dominion of the tide waters and the lands under
them are held by the United States for the benefit of the
whole people, and, as this court has often said, in cases
above cited, "in trust for the future States." Pollard
v. Hagan, 3 How. 212, 221, 222,

The Congress of the United States, in disposing of the
public lands, has constantly acted upon the theory that
those lands, whether in the interior, or on the coast,
above high water mark, may be taken up by actual occupants,
in order to encourage the settlement of the country; but that
the navigable waters and the soils under them, whether within
or above the ebb and flow of the tide, shall be and remain
public highways; and, being chiefly valuable for the public
purposes of commerce, navigation and fishery, and for the
improvements necessary to secure and promote those purposes,
shall not be granted away during the period of territorial
government ; but, unless in case of some international duty
or public exigency, shall be held by the United States in
trust for the future States, and shall vest in the several
States, when organized and admitted into the Union, with all
the powers and prerogatives appertaining to the older States
in regard to such waters and soils within their respective
jurisdictions; in short, shall not be disposed of piecemeal
to individuals as private property, but shall be held as a
whole for the purpose of being ultimately administered and
dealt with for the public benefit by the State, after it
shall have become a completely organized community.

* ok

The conclusions from the considerations and authorities
above stated may be summed up as follows:

Lands under tide waters are incapable of cultivation
or improvement in the manner of lands above high water
mark, They are of great value to the public for the purposes
of commerce, navigation and fishery. Their improvement
by individuals, when permitted, is incidental or subordinate
to the public use and right, Therefore the title and the
control of them are vested in the sovereign for the benefit
of the whole people.

At common law, the title and the dominion in lands flowed
by the tide were in the King for the benefit of the nation.
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Upon the settlement of the Colonies, like rights passed

to the grantees in the royal charters, in trust for the communi-
ties to be established. Upon the American Rewolution, these
rights, charged with a like trust, were vested in the original
States within their respective borders, subject to the rights
surrendered by the Constitution to the United States.

Upon the acquisition of a Territory by the United States,
whether by cession from one of the States, or by treaty with
a foreign country, or by discovery and settlement, the
same title and dominion passed to the United States, for
the benefit of the whole people, and in trust for the several
States to be ultimately created out of the Territory.

The new States admitted into the Union since the adoption
of the Constitution have the same rights as the original
States in the tide waters, and in the lands under them,
within their respective jurisdictions. The title and rights
of riparian or littoral proprietors in the soil below high
water mark, therefore,are governed by the laws of the several
States, subject to the rights granted to the United States
by the Constitution.

The United States, while they hold the country as a
Territory, having all the powers both of national and of
municipal government, may grant, for appropriate purposes,
titles or rights in the soil below high water mark of tide
waters, But they have never done so by general laws; and,
unless in some case of international duty or public exigency,
have acted upon the policy, as most in accordance with the
interest of the people and with the object for which the
Territories were acquired, of leaving the administration and
disposition of the sovereign rights in navigable waters, and
in the soil under them, to the control of the States, respec-
tively, when organized and admitted into the Union.

Grants by Congress of portions of the public lands within
a Territory to settlers thereon, though bordering on or
bounded by navigable waters, convey, of their own force,
no title or right below high water mark, and do not impair
the title and dominion of the future State when created;
but leave the question of the use of the shores by the owners
of uplands to the sovereign control of each State, subject
only to the rights vested by the Constitution in the United

States.
*kk
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ILLINOIS CENTRAL RAILROAD v, ILLINOIS
146 U.S. 387 (1892)

*kk
Mr. Justice Field delivered the opinion of the court.

This suit was commenced on £t he 1lst of March, 1883, in a
Circuit Court of Illinois, by an information or bill in
equity, filed by the Attorney General of the State, in the
name of its people against the Illinois Central Railroad
Company, a corporation created under its laws, and against
the city of Chicago. The United States were also named as
a party defendant, but they never appeared in the suit, and
it was impossible to bring them in as a party without their
consent. The alleged grievances arose solely from the acts
and claims of the railroad company, but the city of Chicago
was made a defendant because of its interest in the subject
of the litigation. The railroad company filed its answer
in the state court at the first term after the commencement
of the suit, and upon its petition the case was removed
to the Circuit Court of the United States for the Northern
District of Illinois. In May following the city appeared
to the suit and filed its answer, admitting all the allegations
of fact in the bill., A subsequent motion by the complainant
to remand the case to the state court was denied. The
pleadings were afterwards altered in various particulars. An
amended information or bill was filed by the Attorneys
General, and the city filed a cross-bill for affirmative
relief against the State and the company. The latter appeared
to the cross-bill and answered it, as did the Attorney General
for the State. Each party has prosecuted a separate appeal.

The object of the suit is to obtain a judicial determination
of the title of certain lands on the east or lake front of the
city of Chicago, situated between the Chicago River and Six-
teenth street, which have been reclaimed from the waters of
the lake, and are occupied by the tracks, depots, warehouses,
piers and other structures used by the railroad company in
its business; and also of the title claimed by the company to
the submerged lands, constituting the bed of the lake, lying
east of its tracks, within the corporate limits of the city, for
the distance of a mile, and between the south line of the
south pier near Chicago River extended eastwardly, and a
line extended, in the same direction, from the south line
of lot 21 near the company's round-house and machine shops.
The determination of the title of the company will involve
a consideration of its right to construct, for its own
business, as well as for public convenience, wharves, piers



-28-

and docks in the harbor.

We agree with the court below that, to a clear undertstnd-
ing of the numerous questions presented in this case, it
was necessary to trace the history of the title to ‘the several
parcels of land claimed by the company. And the court, in
its elaborate opinion, (33 Fed. Rep. 730,) for that purpose
referred to the legislation of the United States and of the
State, and to ordinances of the city and proceedings there-
under, and stated, with great minuteness of detail, every
material provision of law and every step taken. We have with
great care gone over the history detailed and are satisfied
with its entire accuracy. It would, therefore, serve no
useful purpose to repeat what is, in our opinion, clearly
and fully narrated. In what we may say of the rights of the
railroad company, of the State, and of the city, remaining
after the legislation and proceedings taken, we shall assume
the correctness of that history.

The State of Illinois was admitted into the Union in 1818
on an equal footing with the original States in all respects.
.«+.There can be no distinction between the several States of
the Union in the character of the jurisdictions, sovereignty
and dominion which they may possess and exercise over persons
and subjects within their respective limits. The boundaries
of the State were prescribed by Congress and accepted by the
State in its original Constitution. They are given in the
bill. It is sufficient for our purpose to observe that they
include within their eastern line all that portion of
Lake Michigan lying east of the main land of the State and
the middle of the lake south of latitude forty-two degrees
and thirty minutes.

It is the settled law of this country that the ownership
of and dominion and sovereignty over lands covered by tide
waters, within the limits of the several States, belong to
the respective States within which they are found, with the
consequent right to use or dispose of any portion thereof,
when that can be done without substantial impairment of the
interest of the public in the waters, and subject always
to the paramount right of Congress to control their naviga-
tion so far as may be necessary for the regulation of commerce
with foreign nations and among the States. This doctrine has
been often announced by this court, and is not questioned by
counsel of any of the parties, [ Pollard's Leesee v. Hagan,

3 How. 212]

The same doctrine is in this country held to be applicable

to lands covered by fresh water in the Great Lakes over which




.929-

is conducted an extended commerce with different States and
foreign nations. These lakes possess all the general charac-
teristics of open seas, except in the freshness of their waters,
and in the absence of the ebb and flow of the tide. In
other respects they are inland seas, and there is no reason
or principle for the assertion of dominion and sovereignty
over and ownership by the State of lands covered by tide
waters that is not equally applicable to its ownership of
and dominion and sovereignty over lands covered by the fresh
waters of these lakes....
Kk

The Great Lakes are not in any appreciable respect affected
by the tide, and yet on their waters, as said above, a large
commerce is carried on, exceeding in many instances the entire
commerce of States on the borders of the sea, When the reason
of the limitation of admiralty jurisdictiion in England was
found inapplicable to the condition of navigable waters in
this country, the limitation and all its incidents were dis-
carded. So also, by the common law, the doctrine of the
dominion over and ownership by the crown of lands within the
realm under tide waters is not founded upon the existence
of the tide over the lands, but upon the fact that the waters
are navigable, tide waters and navigable waters, as already
said, being used as synonymous terms in England. The
public. being interested in the use of such waters, the posses-
sion by private individuals of lands under them could not be
permitted except by license of the crown, which could alone
exercise such dominion over the waters as would insure free-
dom in their use so far as consistent with the public interest.
The doctrine is founded upon the necessity of preserving to
the public the use of navigable waters from private interrup-
tion and encroachment, a reason as applicable to navigable
fresh waters as to waters moved by the tide. We hold, there=-
fore, that the same doctrine as to the dominion and sovereignty
over and ownership of lands under the navigable waters of the
Great Lakes applies, which obtains at the common law as to
the dominion and sovereignty over and ownership of lands
under tide waters on the borders of the sea, and that
the lands are held by the same right in the one case as in
the other, and subject to the same trusts and limitations.
Upon that theory we shall examine how far such dominion,
sovereignty and proprietary right have been encroached upon
by the railroad company, and how far that company had, at
the time, the assent of the State to such encroachment, and
also the validity of the claim which the company asserts of
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a right to make further encroachments thereon by virtue of
a grant from the State in April, 1869,
Fkk

We do not deem it material, for the determination of any
questions presented in this case, to describe in detail the
extensive works of the railroad company under the permission
given to locate its road within the city by the ordinance.

It is sufficient to say that when this suit was commenced

it had reclaimed from the waters of the lake a tract, two
hundred feet in width, for the whole distance allowed for

its entry within the city, and constructed thereon the tracks
needed for its railway, with all the guards against danger
in its approach and crossings as specified in the ordinance,
and erected the designated breakwater beyond its tracks on
the east, and the necessary works for the protection of the
shore on the west. Its works in no respect interfered with
any useful freedom in the use of the waters of the lake for
commerce, foreign, interstate or domestic. They were
constructed under the authority of the law by the requirement
of the city as a condition of its consent that the company
might locate its road within its limits, and cannot be regarded
as such an encroachment upon the domain of the State as to
require the interposition of the court for their removal or
for any restraint in their use.

The railroad company never acquired by the reclamation
from the waters of the lake of the land upon which its tracks
are laid, or by the construction of the road and works
connected therewith, an absolute fee in the trace reclaimed...
The act incorporating the company only granted to it a right
of way over the public lands for its use and control, for
the purpose contemplated, which was to enable it to survey,
locate, and construct and operate a railroad. All lands,
waters, materials and privileges belonging to the State were
granted solely for that purpose. It did not contemplate,
much less authorize, any diversion of the property to any
other purpose. The use of it was restricted to the purpose
expressed....

We shall hereafter consider what rights the company ac-
quired as a riparian owner from its acquisition of title to
lands on the shore of the lake, but at present we are speaking
only of what rights it acquired from the reclamation of the
tract upon which the railroad and the works in connection
with it are built. The construction of a pier or the exten-
sion of any land into navigable waters for a railroad or other
purposes, by one not the owner of lands on the shore, does
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not give the builder of such pier or extension, whether an
individual or corporation, any riparian rights. Those

rights are incident to riparian ownership. They exist with
such ownership and pass with the transfer of the land.

And the land must not only be contiguous to the water, but

in contact with it. Proximity without contact is insufficient.
The riparian right attaches to land on the border of navigable
water without any declaration to that effect from the former
owner, and its designation in a conveyance by him would be
surplusage.

The riparian proprietor is entitled, among other
rights, to access to the navigable part of the water on the
front of which lies his land, and for that purpose to make a
landing, wharf or pier for his own use or for the use of
the public, subject to such general rules and regulations as
the legislature may prescribe for the protection of the
rights of the public....

Fkke

We proceed to consider the claim of the railroad company
to the ownership of submerged lands in the harbor, and the
right to construct such wharves, piers, docks and other works
therein as it may deem proper for its interest and business.
The claim is founded upon the third section of the act of
the legislature of the State passed on the 16th of April,
1869....

Fekee _

The section in question has two objects in view: one was
to confirm certain alleged rights of the railroad company
under the grant from the State in its charter and under
and '"by virtue of its appropriation, occupancy, use and
control, and the riparian ownership incident" thereto,
in and to the lands submerged or otherwise lying east of a
line parallel with and four hundred feet east of the west line
of Michigan Avenue, in fractional sections ten and fifteen.
The other object was to grant to the railroad company sub-
merged lands in the harbor.

The confirmation made, whatever the operation claimed for
it in other respects, cannot be invoked so as to extend the
riparian right which the company possessed, from its ownership
of lands in sections ten and fifteen on the shore of the lake.
Whether the piers or docks constructed by it, after the
passage of the act of 1869, extend beyond the point of naviga-
bility in the waters of the lake, must be the subject of
judicial inquiry upon the execution of this decree in the court
below. 1If it be ascertained upon such inquiry and determined
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that such piers and docks do not extend beyond the point of
practicable navigability, the claim of the railroad company

to their title and possession will be confirmed; but if they

or either of them are found on such inquiry to extend beyond
the point of such navigability, then the State will be entitled
to a decree that they, or the one thus extended, be abated

and removed to the extent shown, or for such other disposition
of the extension as, upon the application of the State and

the facts established, may be authorized by law.

As to the grant of the submerged lands, the act declares
that all the right and title of the State in and to the sub-
merged lands, constituting the bed of Lake Michigan, and lying
‘east of the tracks and breakwater of the company for the
distance of one mile, and between the south line of the south
pier extended eastwardly and a line extended eastwardly
from the south line of lot twenty-one,south of and near to
the round-house and machine shops of the company '"are granted
in fee to the railroad company, its successors and assigns."
the grant is accompanied with a proviso that the fee of the
lands shall be held by the company in perpetuity, and that
it shall not have the power to grant, sell or convey the fee
thereof. It also declares that nothing therein shall authorize
obstructions to the harbor or impair the public right of
navigation, or be construed to exempt the company from any
act regulating the rates of wharfage and dockage to be charged
in the harbor.

This clause is treated by the counsel of the company as an
absolute conveyance to it of title to the submerged lands,
giving it as full and complete power to use and dispose of
the same, except in the technical transfer of the fee, in
any manner it may choose, as if they were uplands, in no
respect covered or affected by navigable waters, and not as
a license to use the lands subject to revocation by the
State. Treating it as such a conveyance, its validity must
be determined by the consideration whether the legislature
was competent to make a grant of the kind.

The act, if valid and operative to the extent claimed,
placed under the control of the railroad company nearly the
whole of the submerged lands of the harbor, subject only to the
limitations that it should not authorize obstructions to the
harbor or impair the public right of navigation, or exclude

the legislature from regulating the rates of wharfage or dockage

to be charged. With these limitations the act put it in the
power of the company to delay indefinitely the improvement of
the harbor, or to construct as many docks, piers and wharves
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and other works as it might choose, and at such positions in
the harbor as might suit its purposes, and permit any kind of
business to be conducted thereon, and to lease them out on
its own terms, for indefinite periods. The inhibition
against the technical transfer of the fee on any portion
of the submerged lands was of little consequence when it
it could make a lease for any period and renew it at its
pleasure, And the inhibitions against aurhorizing obstruc-
tions to the harbor and impairing the public right of
navigation placed no impediments upon the action of the rail-
road company which did not previously exist. A corporation
created for one purpose, the construction and operation of a
railroad between designated points, is, by the act, converted
into a corporation to manage and practically control the
harbor of Chicago, not simply for its own purpose as a rail-
road corporation, but for its own profit general ly.

Fkk

The question, therefore, to be considered is whether
the legislature was competent to thus deprive the State of
its ownership of the submerged lands in the harbor of Chicago,
and of the consequent control of its waters; or, in other
words, whether the railroad corporation can hold the lands
and control the waters by the grant, against any future
exercise of power over them by the State.

That the State holds the title to the lands under the
navigable waters of Lake Michigan, within its limits, in the
same manner that the State holds title to soils under tide
water, by the common law, we have already shown, and that
title necessarily carries with it control over the waters
above them whenever the lands are subjected to use. But it
is a title different in character from that which the State
holds in lands intended for sale, It is different from the
title which the United States hold in the public lands which
are open to preemption and sale., It is a title held in trust
for the people of the State that they may enjoy the navigation
of the waters, carry on commerce over them,and have liberty
of fishing therein freed from the obstruction or interference
of private parties. The interest of the people in the navi-
gation of the waters and in commerce over them may be improved
in many instances by the erection of wharves, docks, and piers
therein, for which purpose the State may grant parcels of the
submerged lands; and, so long as their disposition, is made for
such purpose, no valid objections can be made to the grants.
It is grants of parcels of lands under navigable watexrs, that
may afford foundation for wharves, piers, docks and other
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structures in aid of commerce, and grant of parcels which,
being occupied, do not substantially impair the public interest
in and lands and waters remaining, that are chiefly considered
and sustained in the adjudged cases as a valid exercise of
legislative power consistently with the trust to the public
upon which such lands are held by the State. But that is a
very different doctrine from the one which would sanction

the abdication of the general control of the State over lands
under the navigable waters of an entire harbor or bay, or of

a sea or lake. Such abdication is not consistent with the
exercise of that trust which requires the government of the
State to preserve such waters for the use of the public.

The trust devolving upon the State for the public, and which
can only be discharged by the management and control of
property in which the public has an interest, cannot be relin-
quished by a transfer of the property. The control of the
State for the purposes of the trust can never be lost, ex-
cept as to such parcels as are used in promoting the interests
of the public therein, or can be disposed of without any
substantial impairment of the public interest in the lands

and waters remaining, It is only by observing the distinction
between a grant of such parcels for the improvement of the
public interest, or which when occupied do not substantially
impair the public interest in the lands and waters remaining,
and a grant of the whole property in which the public is
interested, that the language of the adjudged cases can be
reconciled. General language sometimes found in opinions of
the courts, expressive of absolute ownership and control by
the State of lands under navigable waters, irrespective of
any trust as to their use and disposition, must be read and
construed with reference to the special facts of the particu-
lar cases. A grant of all the lands under the navigable
waters of a State has never been adjudged to be within the
legislative power; and any attempted grant of the kind would
be held, if not absolutely void on its face, as subject to
revocation. The State can no more abdicate the trust over
property in which the whole people are interested, like
navigable waters and soils under them, so as to leave them
entirely under the use and control of private parties, except
in the instance of parcels mentioned for the improvement of
the navigation and use of the waters, or when parcels can be
disposed of without impairment of the public interest in what
remains, than it can abdicate its police powers in the adminis-
tration of government and the preservation of the peace. In

~
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the administration of government the use of such powers may
for a limited period be delegated to a municipality or other
body, but there always remains with the State the right to
revoke those powers and exercise them in a more direct manner,
and one more conformable to its wishes. So with trusts
connected with public property, or property of a special
character, like lands under navigable waters, they cannot be
placed entirely beyond the direction and control of the
State.
The harbor of Chicago is of immense value to the people
of the State of Illinois in the facilities it affords to its
vast and constantly increasing commerce; and the idea that
its legislature can deprive the State of control over its
bed and waters and place the same in the hands of a private
corporation created for a different purpose, one limited to
transportation of passengers and freight between distant
points and the city, is a proposition that cannot be defended.
The area of the submerged lands proposed to be ceded by
the act in question to the railroad company embraces something
more than a thousand acres, being, as stated by counsel, more
than three times the area of the outer harbor, and not only
including all of that harbor but embracing adjoining sub-
merged lands which will, in all probability, be hereafter
included in the harbor. It is as large as that embraced by
all the merchandise docks along the Thames at London; is much
larger than that included in the famous docks and basins at
Liverpool; is twice that of the port of Marseilles, and nearly
if not quite equal to the pier area along the water front
of the city of New York....It is hardly conceivable that the
legislature can divert the State of the control and manage-
ment of this harbor and vest it absolutely in a private
corporation. Surely an act of the legislature transferring
the title to its submerged lands and the power claimed by
the railroad company, to a foreign State or nation would be
repudiated, without hesitation, as a gross perversion of
the trust over the property under which it is held. So would
a similar transfer to a corporation of another State. It
would not be listened to that the control and management
of the harbor of that great city--a subject of concern to
the whole people of the State--should thus be placed elsewhere
than in the State itself. All the objections which can be
urged to such attempted transfer may be urged to a transfer

to a private corporation like the railroad company in this
case.
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Any grant of the kind is necessarily revocable, and the
exercise of the trust by which the property was held by the
State can be resumed at any time. Undoubtedly there may be
expenses incurred in improvements made under such a grant
which the State ought to pay; but, be that as it may, the
power to resume the trust whenever the State judges best is,
we think, incontrovertible. The position advanced by the
railroad company in support of its claim to the ownership
of the submerged lands and the right to the erection of
wharves, piers and docks at its pleasure, or for its business
in the harbor of Chicago, would place every harbor in the
country at the mercy of a majority of the legislature of the
State in which the harbor is situated.

We cannot, it is true, cite any authority where a grant
of this kind has been held invalid, for we believe that no
instance exists where the harbor of a great city and its
commerce have been allowed to pass into the control of any
private corporation. But the decisions are numerous which
declare that such property is held by the State, by virtue of
its sovereignty, in trust for the public. The ownership of the
navigable waters of the harbor and of the lands under them is
a subject of public concern to the whole people of the State.
The trust with which they are held, therefore, is govern-
mental and cannot be alienated, except in those instances
mentioned of parcels used in the improvement of the interest
thus held, or when parcels can be disposed of without detri-
ment to the public interest in the lands and waters remaining.

This follows necessarily from the public character of
the property, being held by the whole people for pwrposes in
which the whole people are interested. As said by Chief
Justice Taney, in Martin v. Waddell, 16 Pet. 367, 410: 'When
the Revolution took place the people of each State became
themselves sovereign, and in that character hold the absolute
right to all their navigable waters, and the soils under them,
for their own common use, subject only to the rights since
surrendered by the Constitution to the general government.'
In Arnold v. Mundy, 1 Halsted, 1, which is cited by this
court in Martin v. Waddell, 16 Pet. 418, and spoken of by
Chief Justice Taney as entitled to great weight, and in
which the decision was made 'with great deliberation and
research,' the Supreme Court of New Jersey comments upon the
rights of the State in the bed of navigable waters, and,
after observing that the power exercised by the State over
the lands and waters is nothing more than what is called the
jus regium, the right of regulating, improving and securing




them for the benefit of every individual citizen, adds: ''The
sovereign power, itself, therefore, cannot consistently with
the principles of the law of nature and the constitution of
a well-ordered society, make a direct and absolute grant of
the waters of the State, diversing all the citizens of their
common right. It would be a grievance which never could be
long borne by a free people.' Necessarily must the control
of the waters of a State over all lands under them pass when
the lands are conveyed in fee to private parties, and are
by them subjected to use.

dedeke

Many other cases might be cited where it has been decided
that the bed or soil of navigable waters is held by the people
of the State in their character as sovereign in trust for
public their common use and of common right as an incident
to their sovereignty. The legislature could not give away
nor sell the discretion of its successors in respect to matters,
the government of which, from the very nature of things, must
vary with varying circumstances. The legislation which may
be needed one day for the harbor may be different from the
legislation that may be required at another day. Every
legislature must at the time of its existence, exercise the
power of the State in the execution of the trust devolved
upon it. We hold, therefore, that any attempted cession of
the ownership and control of the State in and over the sub-
merged lands in Lake Michigan, by the act of April 16, 1869,
was inoperative to affect, modify or in any respect to
control the sovereignty and dominion of the State over the
lands, or its ownership thereof, and that any such attempted
operation of the act was annulled by the repealing act of
April 15, 1873, which to that extent was valid and effective.
There can be no irrepealable contract in a conveyance of
property by a grantor in disregard of a public trust, under
which he was bound to hold and manage it.

kK

In People v. New York and Staten Island Ferry Co.,
68 N.Y. 71, 76, the Court of Appeals of New York said:

'"The title of lands under tide waters, within the realm
of England, were, by the common law, deemed to be vested in
the king as a public trust, to subserve and protect the public
right to use them as common highways for commerce, trade and
intercourse. The king, by virtue of his proprietary interest
could grant the soil so that it should become private pro-
perty, but his grant was subject to the paramount right of
public use of navigable waters, which he could neither
destroy nor abridge. In every such grant there was an implied
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reservation of the public right, and so far as it assumed

to interfere with it, or to confer a right to impede or
obstruct navigation, or to make an exclusive appropriation of
the use of navigable waters, the grant was void. In his
treatise De Jure Maris (p. 22) Lord Hale says: 'The jus
privatum that is acquired by the subject, either by patent

or prescription, must not prejudice the jus publicum,
wherewith public rivers and the arms of the sea are affected
to public use;' and Mr. Justice Best, in Blundell v. Catterall,
5 B, & A. 268, in speaking of the subject, says: 'The soil can
only be transferred subject to the public trust, and general
usage shows that the public right has been e xcepted out of
the grant of the soil.' . . .

"The principle of the common law to which we have adverted
is founded upon the most obvious principles of public policy.
The sea and navigable rivers are natural highways, and any
obstruction to the common right, or exclusive appropriation
of their use, is injurious to commerce, and if permitted at
the will of the sovereign, would be very likely to end in
materially crippling, if not destroying it. The laws of
most nations have sedulously guarded the public use of
navigable waters within their limits against infringement,
subjecting it only to such regulation by the State, in the
interest of the public, as is deemed consistent with the
preservation of the public right."

hedese

Mr. Justice Shiras, with whom concurred Mr. Justice
Gray and Mr. Justice Brown, dissenting.

That the ownership of a State in the lands underlying
its navigable waters is as complete, and its power to make
them the subject of conveyance and grant is as full, as such
ownership and power to grant in the case of the other public
lands of the State, I have supposed to be well settled.

Thus it was said in Weber v. Harbor Commissioners, 18
Wall. 57, 65, that "upon the admission of California into
the Union upon equal footing with the original States, abso-
lute property in, and dominion and sovereignty over, all soils
under the tide waters within her limits passed to the State,
with the consequent right to dispose of the title to any part
of said soils in such manner as she might deem proper, subject
only to the paramount right of navigation over the waters,
so far as such navigation might be required by the necessities
of commerce with foreign nations or among the several States,
the regulation of which was vested in the general government.'

. L . . . . - N . R
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Kk

The opinion of the majority, if I rightly apprehend it,
likewise concedes that a State does possess the power to
grant the rights of property and possession in such lands to
private parties, but the power is stated to be, in some way
restricted to '"'small parcels, or where such parcels can be
disposed of without,detriment to the public interests in the
lands and waters remaining.'" But it is difficult to see how
the validity of the exercise of the power, if the power
exists,can depend upon the size of the parcel granted, or how,
if it be possible to imagine that the power is subject to
such a limitation,the present case would be affected, as the
grant in question, though doubtless a large and valuable one,
is, relatively to the remaining soil and waters, if not
insignificant, yet certainly, in view of the purposes to
be effected, not unreasonable. It is a matter of common
knowledge that a great railroad system like that of
the Illinois Central Railroad Company, requires an extensive
and constantly increasing territory for its terminal facilities.

It would seem to be plain that, if the State of Illinois
has the power, by her legislature, to grant private rights
and interests in parcels of soil under her navigable waters,
the extent of such a grant and its effect upon the public
interests in the lands and waters remaining are matters of
legislative discretion.

Kk

The able and interesting statement, in the opinion of the
majority, of the rights of the public in the navigable waters,
and of the limitation of the powers of the State to part with
its control over them, is not dissented from. But its pertinency
in the present discussion is not clearly seen. It will be
time enough to invoke the doctrine of the inviolability of
public rights when and if the railroad company shall attempt
to disregard them.

Should the State of Illinois see, in the great and unfore-
seen growth of the city of Chicago and of the lake commerce,
reason to doubt the prudence of her legislature in entering
into the contract created by the passage and acceptance of
the act of 1869, she can take the rights and property of the
railroad company in these lands by a constitutional condem-
nation of them., So, freed from the shackles of an undesirable
contract, she can make, as she expresses in her bill the
desire to do, a '"more advantageous sale of disposition to
other parties,' without offence to the law of the land.
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dkk
The Chief Justice, having been of counsel in the court
below, and Mr., Justice Blatchford, being a stockholder in
the Illinois Central Railroad Company, did not take any part
in the consideration of decision of these cases.

III SCOPE OF THE PUBLIC TRUST DOCTRINE

The original formulations of the public trust doctrine
say it applies to the ''tidelands." Therefore the question
arises as to whether the doctrine might apply to dry-sand
areas, which are occasionally covered by the tides, or only
to the wet-sands which are daily covered by the tides. The

courts have generally restricted it to the latter.

BORAX CONSOLIDATED, LTD., v. LOS ANGELES,296 U.S. 10 (1935).

Mr., Chief Justice Hughes delivered the opinion of the Court.
ek

Petitioners claim under a federal patent which, according
to the plat, purported to convey land bordering on the Pacific
Ocean., There is no question that the United States was '
free to convey the upland, and the patent affords no ground
for holding that it did not convey all the title that the
United States had in the premises. The question as to the
extent of this federal grant, that is, as to the limit of
the land conveyed, or the boundary between the upland and the
tideland, is necessarily a federal question. It is a question
which concerns the validity and effect of an act done by the
United States; it involves the ascertainment of the essential
basis of a right asserted under federal law. Rights and
interests in the tideland, which is subject to the sovereignty
of the State, are matters of local law. [Shively v. Bowlby,
supra, at 40, ]

The tideland extends to the high water mark. Hardin v.
Jordan, supra; Shively v, Bowlby, supra; McGilvra v. Ross,
215 U.S., 70, 79. This does not mean, as petitioners contend,
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a physical mark made upon the ground by the waters; it means
the line of high water as determined by the course of the
tides. By the civil law, the shore extends as far as the
highest waves reach in winter. Inst. lib. 2, tit. 1, § 3;
Dig. 1lib, 50, tit. 16, & 112, But by the common law, the
shore "is confined to the flux and reflux of the sea at
ordinary tides.'" Blundell v. Catterall, 5 B.& A, 268, 292.
It is the land 'between ordinary high and low-water mark,
the land over which the daily tides ebb and flow. When,
therefore, the sea, or a bay, is named as a boundary, the
line of ordinary high-water mark is always intended where
the common law prevails." United States v. Pacheco, 2 Wall,
587, 590.

dekk

The subject was thoroughly considered in the case of
Attorney General v, Chambers, 4 De G.M, & G. 206. In that
case Lord Chancellor Cranworth invited...''[expertdl to
assist in the determination of the question as to the extent
of the right of the Crown to the seashore..."

Having received this opinion, the Lord Chancellor stated
his own. He thought that the authorities had left the ques-
tion '"very much at large.' Looking at ''the principle of
the rule which gives the shore to the Crown,' and finding
that principle to be that "it is land not capable of ordinary
cultivation or occupation, and so is in the nature of unappro-
priated soil," the Lord Chancellor thus stated his conclusion:
"Lord Hale gives as his reason for thinking that lands only
covered by the high spring-tides do not belong to the Crown,
that such lands are for the most part dry and maniorable;
and taking this passage as the only authority at all capable
of guiding us, the reasonable conclusion is that the Crown's
right is limited to land which is for the most part not dry
or maniorable, The learned Judges whose assistance I had
in this very obscure question point out that the limit
indicating such land is the line of the medium high tide
between the spring and the neaps. All land below that line
is more often than not covered at high water, and so may
justly be said, in the language of Lord Hale, to be covered
by the ordinary flux of the sea. This cannot be said of any
land above that line.'" The Lord Chancellor therefore con-
curred with the opinion of the judges '"in thinking that the
medium line must be treated as bounding the right of the
Crown." 1Id., p. 217.
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In the following selection, Professor Corker examines the
issue of setting the landward boundary of the wet-sand area in
the context of two judicial resolutions of the question--the

Washington court's opinion in Hughes v. State L67 was.2d 799,

410 P.2d 20 (1966)] and the Supreme Court decision of Borax

Consolidated Ltd. v. City of Los Angeles [296 U.S. 10 (1935)] .

Corker,''Where Does the Bsach Begin, and to What Extent Is
this a Federal Question, 42 Wash. L. Rev. 33, 43-71 (1966)%*

THE VEGETATION LINE ISSUE

The vegetation line, selected in Hughes, and the line of mean
high tide, selected in Borax and Samson Johns, by no means exhaust
the possibilities for determining the upland-tideland boundary.

As a practical matter, however, the Hughes definition is likely
to settle the matter in Washington unless the United States
Supreme Court, on the basis of Borax, rejects Hughes. LThis was
subsequently done in Hughes v. Washington, 389 U.S. 290 (1967)1 .
Here, we propose to identify as precisely as possible what each
court decided, and to compare the two rules, assuming that each
court properly exercised its jurisdiction.

The Hughes Decision

An initial problem with the Washington court's Hughes
decision is to identify what the court decided with respect to
the vegetation line issuie. The opinion is murky because sometimes
the court uses the terms 'mean high tide'" and "ordinary high tide"
as equivalents, sometimes in contrast, and sometimes with unas-
certainable meanings.

The Washington court said that Borax is not "apposite'' -
for the follawing reason:

*Reprinted by permission of the author and the Washington
Law Review Association, copyright @ by Washington Law Review
Association 1966. Footnotes generally omitted and renumbered.

167 Wash. Dec.2d at 802, 410 P.2d at 29. (Second emphasis
added.)



43 -

Borax...establishes the rule that mean high tide
(the average height of all high waters through a
complete tidal cycle) is the criterion for
"ordinary high water." The case does not in-
volve the question of accretion,

Although this distinguishes Borax on the issue Borax does not
directly involve, it ignores Borax on the issue which Borax
purports to decide--the vegetation line issue.

Reading only the opinion of the Washington court, and neither
the Borax opinion nor the Hughes dissent, one might suppose
that the Washington court had followed Borax. The Hughes
opinion concludes by stating its holding in terms of "mean
high tide":2

In conclusion, we hold that the state acquired ownership of
tidelands in actual propriety November 11, 1889. The pro-
perty line is the line of ordinary high tide, which we
equate to mean high tide on that date.

The impression that the Washington court intended to define
"mean high tide" precisely as Borax had defined the term, except
for the matter of dates (1889 or the present), is fortified by
other passages in the opinion. The opinion in Hughes quotes this
passage from the same United States Coast and Geodetic Survey
publication which the Borax court employed in an earlier edition:3

In view of the variations to which the height of high
water is subject, mean high water L tidel at any place may
be defined simply as the average height of high waters

at that place over a period of 19 years. [Bracketed word
supplied by the court.]

Immediately following this guotation from the Coast and
Geodetic Survey, the court in Hughes identified the trial court's
error:

In its finding of fact, the trial court stated: ''mean
high tide of the Pacific Ocean is defined as the average

214. at 803, 410 P.2d at 29. (Emphasis added.)

367 Wash. Dec. 2d at 797, 410 P.2d at 26. The court's
quotation is from Marmer, Dep't Commerce, Coast & Geodetic Survey,
Special Pub. No., 135, p. 86 (rev. ed. 1951). Both the first edition
(1927) and the second edition of this work are by H. A. Marmer,
Assistant Chief, Division of Tides and Currents, U.S. Coast and
Geodetic Survey. The first edition provided the concepts employed
by the court in Borax, 296 U.S. at 26-27.

4
67 Wash.Dec.2d at 797, 410 P.2d at 26. (Emphasis by the court).




elevation of all high tides as observed at a location
through a complete tidal cycle of 18.6 years, and the
actual western boundary line of plaintiff's property is
where that elevation meets the shore as it exists at
any particular time."

Since the italics were added by the supreme court, it might appear
that only the italicized portion is designated as erroneous,

These passages, particularly when coupled with the court's
holding quoted above, seem to indicate that the Coast and Geodetic
Survey, the trial court, the United States Supreme Court, and
the Washington Supreme Court are all of one mind about the defini-
tion of "mean high tide'" and its application in determining the
boundary between upland and tideland (except as to the matter of
date). However, two further passages appear? --the first of
which immediately follows the quotation of the trial court's
finding--which seem to say: (a) that "mean high tide" and '"or-
dinary high tide'" are quite different; and (b) that the Washington
court chooses the latter over the former.

Since the line of '"mean high tide' is an average over
a period of years of the two daily high tides, one being
higher than the other, it is apparent that the higher high
tide will wash inland from the line of '"mean high tide."
This is illustrated by an exhibit showing the observed
high tide on January 23, 1963 at the point a few feet south
of plaintiff's property to have been 130 feet inland from
the line of predicted "mean high tide.'" The difference
in elevation was 3 feet. 1In the instant case,in front of
plaintiff's property the distance between the line of ''ordinary
hide tide'" in 1889, as defined by the state, and '"mean
‘high tide," as presently determined by the United States
Coast and Geodetic Survey and adopted by the trial court,
is 561 feet; the difference in elevation is 14.25 feet....
*kk

"Mean high tide" is measurable and determinable.

On the other hand, the 'line of ordinary high tide' as
used in article 17 of the constitution is not a term of
technical exactness., It is indefinite at best and an
oversimplification of a phenomenon inherently complex and
variable., In the absence of any indication to the contrary,
we deem the work 'ordinary' to be used in its everyday

5 1bid. (Emphasis by the court).

[N
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context. The '"line of ordinary high tide'" is not to be
fixed by singular, uncommon, or exceptionally high

tides, but by the regular, normal, customary, average, and
usual high tides. One cannot sit and watch the tide

reach its stand at different elevations on each turn

as it ebbs and floods without realizing that a line

to be fixed by it must be based upon an average. Thus

the line of "ordinary high tide'" is the average of all
high tides during the tidal cycle.

The court concluded that the boundary is the vegetation line,
that "line which the water impressed on the soil by covering it
for sufficient periods to deprive the soil of vegetation."

The relationship of this line to the lines of ordinary and mean
high tide can be discovered only by resort to the sketch (repro-
duced on the following page) which the court helpfully provides,
and the explanation found in the statement of facts in the Attor-
ney General's brief.

A total of 561 feet separates the line which Mrs. Hughes
sought to establish and the line accepted by the court....

The 386 feet is the distance that separates a boundary es-
tablished by the Borax rule, adopted from the Coast and Geodetic
Survey, and a boundary that might be established by the Wash-
ington court's vegetation line rule, were there no accretion issue
in the case. Regrettably, the court leaves us with a wholly
inadequate_explanation of what accounts for this difference of
386 feet. [see diagram on next page.]

The difference apparently consists of two components: (1)
130 feet is the difference between mean high tide, as defined in
Borax, and the line actually reached by the water when the sea is
at the mean high tide elevation. In other words, it is the
difference between a line established at high tide by the plane
surface of a waveless ocean, which does not exist in nature, and
the line established by the waves which wash the shore at that
elevation, where Mrs. Hughes' real estate is located. (2) The
balance of 256 feet may be accounted for by a vegetation line
determined by waves from tides which are higher than the 18.6
year average. This is not necess rily the average of the higher
of the two daily high tides, but is fixed by the biological
wisdom of plants which have not deposed to specify the precise
frequency of intensity of sea water irrigation which makes the
habitat unsatisfactory.

The writer has observed what is locally described as the
"grass line'' at the location of the Hughes property. It can
be more appropriately depicted on a large scale map by heavy
crayon or water color brush than by the fine line of a pen.
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In each instance, the state prevailed; in none was an appeal
taken. Concerning their determinations of the vegetation
line, the Washington Supreme Court tells us:

Following the decision of this court in Harkins v.
Del Pozzi, Lcitation omitted] the superior court
judgments entered thereafter further described the
1889 line as the '"line which the water impresses on
the soil by covering it for sufficient periods to
deprive the soil of vegetation.'" This added nothing
to the line which had already been surveyed and es-
tablished.

Superior court judgments, unreported and unappealed, are not
usually given great welght as judicial precedents. The Hughes
court's use of them may be explained by the court's indication
that the judgments merely started to use a new explanation,
beginning in 1957, to describe the determination of '"the line
which had already been surveyed and established.'" The weakness
and confusion of the reported precedents, however, lead one
to wonder what the Hughes court thought had been the basis for
establishing the line.

S

Hughes decided that the boundary is the line of vegetation as
of 1889, Why this line was chosen remains unclear, How it is
to be determined is even less clear, Although the court quoted
the precise legal description of the boundary line in front of
Mrs. Hughes' property, it leaves us with no idea how to find
similar boundaries in the rest of the state. By contrast, the
Borax opinion not only defined the boundary line, but also leads
us to the Coast and Geodetic Survey publications, which provide
a method for locating the line upon the ground applicable to all
tidelands.

The Borax Decision

Borax arose when the City of Los Angeles, grantee of tide-
lands by acts of the California legislature, sued the Borax
Company in a state court to quiet the city's title to tideland
adjacent to Mormon Island, a valuable and litigation=-prone
bit of real estate in Los Angeles harbor. Borax Company, which
deraigned title to the island under a federal patent issued in
1881, removed to the United States District Court....

Fkk

LOn appeal to the Ninth Circuit (74 F.2d 901, 1935), Judge
Wilbur held that the landward boundary of the wet-sand area is
that line whichd "is the boundary between tillable land or
land available for agricultural purposes and land so frequently



47-

A single plant can be uprooted by hand. Whether one can be
planted and nurtured at a lower elevation, the writer does not
know....

ok

The court made a substantial attempt to justify its vegetation
line formula in terms of judicial precedent. The result of its
effort is not impressive. The major reported judicial precedent
cited for a vegetation line boundary is Harkins v. Del Pozzi,

[50 wn.2d 237, 310 P.2d 532 (1957)] a casual consideration of
the issue at best.

In Del Pozzi, a superior court, whose decision was reversed
on other grounds, had made a finding of fact that ''the line of
ordinary high water, salt water, or line of mean high tide as
the same ebbed and flowed" in a particular location was impossi-
ble to determine from the time of statehood until 1910, but from
1910 until 1956, the "mean high tide line'" had been located
along the westerly boundary of a sandspit, 'as more particularly
shown in Defendant's Exhibit 35."

The Del Pozzi court's quotation of the entire finding was
followed by this paragraph:

No error is assigned to this finding, and hence, for
the purpose of this action, the line of ordinary
high tide is as established by exhibit No. 35.
fCitation omittedd The line of ordinary high tide
is that line which the water impresses on the soil
by covering it for sufficient periods to deprive

the soil of vegetation and destroy its value for
agricultural purposes. Driesbach v. Lynch, 71 Idaho
501, 234 P.2d 446 (1951).

If the first quoted sentence is taken at face value--and there
is no reason not to do so--the second sentence is unnecessary
to the decision and hence dictum. A more serious deficiency is
pointed out by Judge Hill's dissenting opinion in Hughes.
Driesbach v. Lynch is an Idaho case involving Lake Pend Oreille.
It had little to do with tides.

Fokk

..Jitlis clear that there was no clear and controlling prece-
dent available to the court in Hughes. The reported cases
provide little support for the_Hughes result. Despite its
citation of authority, the court seems to have relied primarily
on the boundary established in seventy=-three unreported suits,
affecting 322 private ownerships, instituted against the state

to establish what the court in Hughes describes as ''this boundary,"
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covered by the sea that it is useless for agricultural purposes.'
Although this would seem to describe a vegetation line, the
court decided that the line should be determined by the average
of all high tides measured over the 18.6 year cycle, as
described in the Coast and Geodetic Survey's Publication No.
135.

The following passage makes it abundantly clear that
the court did not mean that the line should be determined by
the actual line of vegetation:

The appellant EcityJ ...contends for the rule that
the boundary line between the tidelands and upland
is determined "by definite mark upon the ground
which has been left by the tide.'" This rule as to
definite mark is applicable to the highwater line
of streams but not to a boundary line of tidewaters.

As support for the decision, but without citation of
authority, and we believe contrary to fact, Judge Wilbur wrote:
"This mean high tide line is the one usually referred to by the
United States government in its patents and in the work of
its various departments delimiting the boundary between the
upland and the tideland."

From Judge Wilbur's opinion, it is not clear whether the
definition of shore line was intended to be read as a pronounce-
ment of federal law or as a restatement and clarification of
California law by a former member of California's highest court.
When the United States Supreme Court affirmed the Ninth Circuit
court's opinion, it affirmed Wilbur's definition of shore line
as a pronouncement of federal law.

The Supreme court granted certiorari on petition of the
Borax Company. Basically, two issues were presented to the
Court:

1. Was the trial court correct in holding that the federal
meander line is the boundary of Borax Company's land?

2. If not "is ‘'ordinary high water mark', which defines the
boundary between upland and tideland, determined

(a) by the physical marks impressed by the waters upon
rocks, earth and vegetation; or

(b) by the line of the neap tides in accordance with the
decisions of the California Supreme Court...; or

(c) by a contour representing the line of mean high tide,
which is .8 foot higher than the mean of the neaps,"

The major controversy in the Supreme Court, as below, was
whether the 1880 survey determined the boundary of the property
patented to Borax Company's predecessor in 188l. Our concern
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over Borax is with the issue which assumed somewhat secondary
importance: What was the boundary if not the meander line
established by the survey?

On this issue,the Borax Company urged the Court to reject
the mean high tide line adopted by the Ninth Circuit in favor
of the lower neap tide line which appeared to be the rule of
decision by the California courts. The Borax Company argued
strenuously that the Supreme Court's decisions contemporaneous
with the 1880 survey also had adopted the neap tide line as
the rule of decision,

Alternatively, the Borax Company urged adoption of a vegetation
line which, it argued, the evidence placed seaward of the mean
high tide line. Federal surveying practice in 1880, Borax
contended, would place the survey line at the vegetation line;
the two were mutually consistent and below the mean high tide
line.

The Supreme Court affirmed Judge Wilbur's decision, holding
that,,..there was no error in the direction to determine the
boundary based on mean high tide as described by the United
States Coast and Geodetic Survey.

The Court, in an opinion by Chief Justice Hughes, first
declared: 'The tideland extends to the high water mark.'" For
this proposition the court cited two cases involving inland
lakes (one of them non-navigable) and Shively v. Bowlby, in-
volving the Columbia River at Astoria. In Shively, the court
had described tidelands as ''lands under tidewaters...incapable of
cultivation or improvement in the manner of lands above
high water mark."

dkdk

...Borax prescribed [as the boundary] the average of all high
tides measured over an 18.6 year cycle. The reason for its choice
may perhaps be found in the convenience and certainty promised
by the Coast and Geodetic Survey's technology and publications,
but the Court does not tell us.

Unfortunately, the convenience and certainty of the Borax
rule did not have an opportunity for demonstration in the after-
math of Borax. On remand, the district court and court of appeals
held that a boundary established by estoppel under Cal ifornia
law precluded the City of Los Angeles from claiming to the line
of mean high tide. Even if estoppel had not been available,
however, translation of the Supreme Court's formula to a line
upon the ground would have been impossible without further sig-
nificant refinement of that formula. Refinement has not been
provided by the Supreme Court, either in the Borax opinion or
since....

-
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Jekk
Borax versus Hughes--Which Rule?

Both the Borax rule (followed in Samson Johns) and the
Hughes rule are unsatisfactory in terms of fidelity to a principle
supporting the rule. Borax follows the Coast and Geodetic Sur=-
vey's methodology in fixing a boundary which separates the land
dry enough to be maniorable from the land not dry enough to be
maniorable. The methodology, however, employs a concept of a
waveless ocean as fictitious as the legal dogma that any woman
may produce children regardless of age and state of health.

The Borax rule of fers the prospect of greater certainty than a
rule that must be adopted to varying conditions of plant life

which depend on climate, soil, and countless other factors in
addition to the behavior of the sea.

If there is to be a uniform rule, so that a clerk in the
Bureau of Land Management in Washington can determine from a
document the appropriate legal description of the real
estate..., Borax comes much closer to serving the purpose than
Hughes.  However, Borax fails to distinguish between upland
and tideland in terms of the uses to which upland and tideland
are put.

The Hughes opinion might have persuasively demonstrated
that the vegetation line more faithfully than the mean high tide
line applies the criteria which Lord Chancellor Cranworth and the
United States Supreme Court agreed should be controlling. Even
in terms of certainty, vegetation line appears to be superior
in some locations to mean high tide line. One can look at the
vegetation and in many instances approximate a line. Not
even the Coast and Geodetic Survey can be sure without great
effort,as the history of Los Angeles harbor demonstrates,
what is tide, what is seiche, and what is the product of a
prevailing offshore wind.

ez

We are, however, dealing with real property titles, an area
where precedent and reliance on precedent are more important
than in any other area of the law. The Hughes court rested its
decision on a rule of property. The difficulty in its decision
is not with the concept of a rule of property, but with the
materials from which this particular rule was discovered: an
administrative decision, contravening the law declared by the
Washington Supreme Court, affirmed by unreported superior
court decisions, none of which became publicly visible until
1966, when the rule emerged as a constitutional construction
applicable to the entire state. Moreover, it is not even a rule
until it becomes clear how boundaries other than that of Mrs.
Hughes' property can be determined. We do not learn from the
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Hughes opinion how and when her boundary was in fact surveyed
and determined, much less the boundaries of tidelands in the
rest of the state.

Nevertheless, it seems probable that in terms of precedent
and practical reliance on precedent, a better argument can be
made for a vegetation line than for a mean high tide line as
defined by Borax. Borax was novel in 1935, Since 1935 it has had
surprisingly small influence.

In 1947, the second decade following Borax, the Manual of
Surveying Instructions published by the United States Depart-
ment of the Interior, Bureau of Land Management, defined tidelands.
Its most specific definition was provided by quotation from
Justice Field's opinion in San Francisco v. Le Roy in 1891
fquoting from 138 U.S.656, 671-72 (1891)J :

The lands which passed to the State upon her admission
to the Union were not those which were affected occa-
sionally by the tide, but only those over which tide-
water flowed so continuously as to prevent their use and
occupation. To render lands tidelands, which the State by
virtue of her sovereignty could claim, there must have
been such continuity of the flow of tidewater over them,
or such regularity of the flow within every twenty-£four
hours, as to render them unfit for cultivation, the
growth of grasses or other uses to which upland is
applied.

This definition is inherently ambiguous when applied to the

facts of the Hughes case....
*kk

We have concluded that Borax has the obvious advantage if a
universal rule must be applied because vegetation is not univer-
sal. Even where vegetation is found, its type, characteristics,
and distribution differ. However, if a universal rule is not
demanded, other criteria favor a vegetation lime boundary. The
beach, in terms of most of the uses to which the beach is
adapted, begins at the line of vegetatimn. There the upland
ends. Even certainty and judicial convenience may be furthered
by a vegetation line in many cases., Where vegetation provides
a line clearly observable and clearly related to the sea, the
boundary is visible, to both the trier of fact and the surveyer.
Observation for a day is easier than observation for 18.6 years,
or for a substantial period even if less than 18.6 years.



-53 -

History and reliance on history also favor a vegetation
line. So does the practice, which Borax did not purport to
supplant, of establishing a vegetation line boundary on inland

waters., The difficult distinction between inland and tidal
waters is avoided.
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A second major issue on the scope of the doctrine is the

type of interests protected..

MARKS v. WHITNEY
98 Cal. Rptr. 790, 491 P.2d 374 (1971)

McCOMB, Justice.

This 1s a quiet title action to settle a boundary line
dispute caused by overlapping and defective surveys and to
enjoin defendants (herein "Whitney") from asserting any claim
or right in or to the property of plaintiff Marks. The
unique feature here is that a part of Marks' property is
tidelands acquired under an 1874 patent issued pursuant to
the Act of March 28, 1868 (Stats. 1867-1968, c. 415, p. 507);
a small portion of these tidelands adjoins almost the entire
shoreline of Whitney's upland property. Marks asserted com-
plete ownership of the tidelands and the right to fill and
develop them., Whitney opposed on the ground that this would
cut off his rights as a littoral owner and as a member of the
public in these tidelands and the navigable waters covering
them. He requested a declaration in the decree that Marks'
title was burdened with a public trust easement; also that
it was burdened with certain prescriptive rights claimed
by Whitney.

*k%k

Questions: First. _Are these tidelands subject to the

public trust; if so, should the judement so declare?

Yes. Regardless of the issue of Whitney's standing
to raise this issue the court may take judicial notice of
public trust burdens in quieting title to tidelands. This
matter is of great public importance, particularly in view
of population pressures, demands for recreational property,
and the increasing development of seashore and waterfront
property. A present declaration that the title of Marks in
these tidelands is burdened with a public easement may avoid
needless future litigation.

Tidelands are properly those lands lying between the
lines of mean high and low tide (City of Long Beach v. Mansell
(1970) 3 cal.3d 462, 478, fn, 13, 91 Cal. Rptr. 23, 476
P.2d 423) covered and uncovered successively by the ebb and
flow thereof. The trial court found that the portion of
Marks' lands here under consideration constitutes a part of
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the Tidelands of Tomales Bay, that at all times it has been,
and now is, subject to the daily ebb and flow of the tides
in Tomales Bay, that the ordinary high tides in the bay
overflow and submerge this portion of his lands, and that
Tomales Bay is a navigable body of water and an arm of the
Pacific Ocean.

This land was patented as tidelands to Marks' predecessor
in title....

k&

Prior to the issuance of this patent it was held that a
patent to tidelands conveyed no title. It was not until
1913 that this court decided in People v. California Fish
Co., 166 cal, 576, 596, 138 P,79, 87, that "The only
practicable theory is to hold that all tideland is included,
but that the public right was not intended to be divested
or affected by a sale of tidelands under these general laws
relating alike both to swamp land and tidelands. Our opinion
is that...the buyer of land under these stututes receives
the title to the soil, the jus privatum, subject to the public
right of navigation, and in subordination to the right of
the state to take possession and use and improve it for
that purpose, as it may deem necessary. In this way the
public right will be preserved, and the private right of
the purchaser will be given as full effect as the public
interests will permit."

Public trust easements are traditionally defined in terms
of navigation, commerce and fisheries. They have been held
to include the right to fish, hunt, bathe, swim, to use for
boating and general recreation purposes the navigable waters
of the state, and to use the bottom of the navigable waters
for anchoring, standing, or other purposes. See Bohn v.
Albertson (1951) 107 Cal. App.2d 738, 238 P.2d 128; Forestier
v. Johnson, supra, 164 Cal. 24, 127 P.156; Munninghoff v,
Wisconsin Conservation Comm. (1949) 255 Wis. 252, 38 N.W.2d
712; Jackvony v. Powel (1941) 67 R.I. 218, 21 A.2d 554;
Nelson v. De Long (1942) 213 Minn. 425, 7 N.W.2d 342;

Proctor v. Wells (1869) 103 Mass., 216. The public has the
same rights in and to tidelands.

The public uses to which tidelands are subject are suffi-
ciently flexible to encompass changing public needs. In
administering the trust the state is not burdened with an
outmoded classification favoring one mode of utilization over
another. There is a growing public recognition that one of
the most important public uses of the tidelands--a use
encompassed within the tidelands trust--is the preservation
of those lands in their natural state, so that they may serve
as ecological units for scientific study, as open space, and
as environments which provide food and habitat for birds
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and marine life, and which favorably affect the scenery and
climate of the area. It is not necessary to here define
precisely all the public uses which encumber tidelands.
ok

The power of the state to control, regulate and utilize
its navigable waterways and the lands lying beneath them,
when acting within the terms of the trust, is absolute,
except as limited by the paramount supervisory power of the
federal government over navigable waters. We are not here
presented with any action by the state or the federal govern-
ment modifying, terminating, altering or relinquishing the
jus publicum,in these tidelands or in the navigable waters
covering them. Neither sovereignty is a party to this action.
This court takes judicial notice, however, that there has
been no official act of either sovereignty to modify or ex-
tinguish the public trust servitude upon Marks' tidelands.
The State Attorney General, as amicus curiae, has advised
this court that no such action or determination has been made
by the state.

*%kk

There is absolutely no merit in Marks' contention that as
the owner of the jus privatum under this patent he may fill
and develop his property, whether for navigational purposes
or not; nor in his contention that his past and present plan
for development of these tidelands as a marina have caused
the extinguishment of the public easement. Reclamation
with or without prior authorization from the state does not
ipso facto terminate the public trust nor render the isaue
moot.

A proper judgment for a patentee of tidelands was deter-
mined by this court in People v. California Fish Co., supra,
166 Cal. at pp. 598-599, 138 P. at p. 88, to be that he owns
""the soil, subject to the easement of the public for the public
uses of navigation and commerce and to the right of the state
as administrator and controller of these public uses and the
public trust therefor, to enter upon and possess the same
for the preservation and advancement of the public uses,
and to make such changes and improvements as may be deemed
advisable for those purposes."

kK

Third: Does Whitney have rights as a littoral owner

which are improperly enjoined by the judgement appealed from?

Yes. In its memorandum opinion the trail court expressed
its views as to the private rights between these parties. It
stated that it would find and adjudge that the littoral owner
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does not own a private right of access or fishery across all
of the tidelands adjoining his property; that, however, he
may own a reasonable right of access;....

A littoral owner has a right in the foreshore adjacent
to his property separate and distinct from that of the general
public (Gould on Waters, 3d ed., § 149). This is a property
right and is valuable, and although it must be enjoyed in due
subjection to the rights of the public, it cannot be arbi-
trarily or capriciously destroyed. A littoral owner can
enjoin as a nuisance interference by a private person with
this right., A littoral owner has been held to have the right
to build a pier out to the line of navigability; a right to
accretion; a right to navigation (the latter right being held
in common with the general public) and a right of access
from every part of his frontage across the foreshore. This
right of access extends to ordinary low tide both when the
tide is in and when the tide is out.

This littoral right is of course burdened with a servitude
in favor of the state in the exercise of its trust powers
over navigable waters.

TUCCI v. SALZHAUER
69 Misc.2d 226, 329 N.Y.S.2d 825 (Sup. Ct. 1972),
aff'd mem., 33 N.Y.2d 854, 352 N.Y.S.2d 198 (1973)
Hek

On the second cause of action, to which defendant has
interposed a second separate affirmative defense and counter-
claim, the sole issue between the parties is the extent to
which the plaintiff, under the doctrine of jus publicum,
may use that area of beach referred to as the '"foreshore"
lying between the mean high water mark and the mean low
water mark of Hempstead Harbor in front of defendant's
property...Plaintiff asserts that the doctrine of jus publi-
cum gives him the right to gain access to the water for
fishing and bathing and also for ''other lawful purposes, to
wit, lounging or reclining on the foreshore' and to bring
guests there for the same purpose. Counsel for defendant in
his memorandum of law concedes that under the doctrine of
jus publicum the right of the plaintiff "across the foreshore
is that of traverse for reasonable purposes;'" but contends
that this right does not authorize plaintiff to use the area
for lounging or reclining, or for beach parties.,

In Johnson v. May, 189 App. Div. 196, p. 203, 178 N.Y.S5.742
(decided in Nov. 1919), the Appellate Division, Second Department
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indicated that the jus publicum might, under certain conditions,

permit a person to place an umbrella and blanket on the beach
and rest on the beach in conjunction with bathing in the
adjacent waters, Subsequently, however, the Court of Appeals
in Tiffany v. Town of Oyster Bay, 234 N.Y. 15, 136 N.E.224
(decided in July 1922) discussed at length the respective
rights in the foreshore of(a) the public, (b) the fee

owner (which in that case was the Town of Oyster Bay), and
(c) the owner of the adjacent upland. Specifically, with
reference to the rights of the public, the court held (p.

20, 136 N.E. p. 225):

"The foreshore or land under the waters of the sea
and its arms, between high and low water mark, is
subject, first, to the jus publicum--the right of
navigation, and, when the tide is out, the right

of access to the water for fishing, bathing and
other lawful purposes to which the right of passage
over the beach may be a necessary incident. (Barnes
v. Midland R. R. T. Co., 193 N.Y. 378, 384, 85 N.E.
1093)."

The right of the public in the foreshore is similarly defined
in Warren's Weed, New York Real Property, Vol. 6, under the
chapter on Water, at Section 6,03 as follows: ''The right

of the public in the foreshore...is to pass and repass when
the tide is out..." (italics added). It is the opinion of
this court that the Tiffany decision (243 N.Y. 15, 136

N.E. 224, supra) definitively established as the law of

this State that the right of the public to use the foreshore
when the tide is out, is limited to the right merely to pass
over it as a means of access to the water; and therefore the
intimation in the earlier Johnson v. May decision (189 App.
Div. 196, 178 N.Y.S. 742, supra) that the jus publicum

may also include a right to lie on the beach has no validity.
This doctrine that the use of the foreshore is limited only
to the right to pass and repass between the upland and the
water was specifically applied by the Appellate Division,
Second Department to facts strinkingly similar to those in-
volved herein, in Des Fosses v, Rastelli, 283 App. Div.

1069, 128 N.Y.S.2d 302. 1In that case, the late Mr,

Justice Stoddart at Special Term, Suffolk County, in an
opinion published in the New York Law Journal on December 16,
1953 (p. 1475, col. 1) had held, among other relief, that
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the plaintiff, who was the grantee of a right of way over
the defendant's land "for use as an access and egress to Long
Island Sound'", had the right to use the beach area bewteen
the upland seawall and the water 'for beach purposes, such
as reclining by bathers", and the judgment entered on this
decision included a provision containing this last~quoted
language. On appeal, however, the Appellate Division, in
modifying the judgment, struck therefrom the said above-
quoted language. In its memorandum decision, referring

to the language creating the right of way in that case, the
Appellate Division stated (p. 1070, 131 N.Y.S.2d p. 243):

"There is nothing in that language to suggest that the
owners and their families and guests in the dominant
tenement, the fifteen-acre tract, were to have the
right other than that of getting to the Sound where
they could exercise rights common to the public."

This court considers that this determination by the Appel-
late Division in the Des Fosses case renders untenable the
plaintiff's construction of the jus publicum asserted in his
second cause of action herein.

The parties herein agree that either the State of New
York or the Town of North Hempstead is the fee owner of the
foreshore in the instant case. That area has not been
designated by the fee owner as a public beach; and the
aforesaid law defining the jus publicum certainly does not
make it such.

Accordingly, it is the decision of this court that the
right of the plaintiff to use the foreshore in front of defen-
dant's property under the doctrine of jus publicum may not
exceed the following: When the tide is in, to use the water
covering the foreshore for boating, bathing, fishing or other
lawful purposes; and when the tide is out, to pass and
repass over the foreshore as a means of access to reach the
water for the same purposes., Plaintiff's second cause of
action must be dismissed, since defendant does not challenge
plaintiff's right in the jus publicum. Defendant is entitled
to affirmative judgment on her counterclaim, enjoining and
prohibiting the plaintiff from reclining or inducing others
to recline on the foreshore in front of the property; and
from using or inducing others to use the same, when the tide
is out, other than to pass over it as a means of access between
the upland and the waters of Hempstead Harbor.
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Note,'"Public Access to Beaches: Common Law Doctrines
and Constitutional Challenges," 48 N.Y.U. L. Rev. 369,
381-84 (1973)*

Originally, the jus publicum included only navigational
and fishing rights. In recent beach litigation, courts have
expanded the doctrine to include the rights of recreation
and bathing. In Arnold's Inn, Inc. v. Morgan,! a New
York trial court held that the jus publicum entails the
right '"to have access across the foreshore to the waters
for fishing, bathing or any other lawful purpose."2 A
rationale for such an extension is that the doctrine must
change as the public need changes. The public rights of
fishing and navigation accrued because these activities
were crucial to the populace. As the public need for recrea-
tion and bathing facilities becomes more acute, the rights
secured by the jus publicum should be adjusted in recognition
of the shift in public requirements.

The New Jersey Supreme Court, in its recent decision in
Borough of Neptune City v. Borough of Avon-by-the-Sea,3"
found a need for an even more greatly expanded jus publicum.
The court held that the doctrine makes impermissible not only
the closing of access to the foreshore to nonresidents, but
also the charging of differential fees to residents and non-
residents for use of the beach,

Fokk

While the Neptune City opinion did much to revive the jus
publicum as a legal tool in beach access cases, an inference
from the case points out what will become an acute conceptual
and practical problem in cases with different fact situations.
The decision held that by virtue of the jus publicum the fore-
shore of the beach had to be available to all on an equal
basis and that in order to effectuate the public's beneficial
interest in the trust property, there had to be access to

the foreshore across the dry sand area. Unless the jus publicum

is so conceived, its expansion to include modern recreational

*Reprinted by permission of the New York University Law
Review, copyright @ 1973 by New York University. Footnotes
generally omitted and renumbered.

163 Misc.2d 279, 310 N.Y.S.2d 541 (Sup. Ct. 1970).

21d. at 283, 310 N.Y.S.2d at 547; see Tiffany v. Town of
Oyster Bay, 234 N.Y. 15, 20, 136 N.E. 224, 225 (1922); Barnes
v. Midland R.R. Term. Co., 193 N.Y. 378, 384, 85 N.E. 1093,
1096 (1908).

361 N.J. 296, 294 A.2d 47 (1972).
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uses of the beach would be meaningless in many situations.
Rights in the foreshore would be useless if access to it
over the dry sand area were denied. The expanded jus
publicum will probably therefore contain within it a right
of access to the foreshore via conveniently located paths
across the dry sand area, especially where the upland is
owned by a subdivision of the state and used as a beach
park--the prevalent situation with today's restricted muni-
cipal beaches.

This still leaves one remaining problem. Although the
general public would be allowed to cross the dry sand area
to get to the foreshore and the sea, it would not necessarily
be allowed to use the dry sand area for recreational purposes
such as sun bathing. In Neptune City it was not necessary
to expand the jus publicum to allow full recreational use of
the dry sand area as that area was already available to the
general public, If the dry sand area has not been dedicated,
a municipality could arguably restrict it to residents, allow-
ing nonresidents only a right of access across the dry sand
to the foreshore. This result runs directly counter to the
modern conception of the jus publicum, since full enjoyment
of the foreshore and the sea cannot be realized unless full
enjoyment of the dry sand area is also allowed. In order
to eliminate this inconsistency, the jus publicum must be
expanded to include general public recreational rights in
the dry sand area,

IV ALIENABILITY OF PUBLIC TRUST LANDS

CITY OF LONG BEACH v. MANSELL
3 Cal.3d 462, 476 P.2d 423 (1970)

Khk

...The state's '"ownership'" of public tidelands and sub-
merged lands, which it assumed upon admission to the Union,
is not of a proprietary nature, Rather, the state holds

such lands in trust for public purposes, which have tradi-
tionally been delineated in terms of navigation, commerce,
and fisheries. The powers of the state as trustee are
implied and include everything necessary to the proper admin-
istration of the trust in view of its purposes=--with certain
express reservations such as article XV, section 3.
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Although these powers include disposal of trust lands in
such manner as the interests of navigation, commerce, and
fisheries require,tidelands subject to the trust may not be

alienated into absolute private ownership; attempted alienation

of such tidelands passes only bare legal title, the lands
remaining subject to the public easement. However, the
state in its proper administration of the trust may find it
necessary or advisable to cut off certain tidelands from
water access and render them useless for trust purposes.

In such a case the state through the Legislature may find
and determine that such lands are no longer useful for trust
purposes and free them from the trust. When tidelands have
been so freed from the trust--and if they are not subject

to the constitutional prohibition forbidding alienation--
they may be irrevocably conveyed into absolute private owner-

ship.
k%

Note, "Public Access to Beaches: Common Law Doctrines
and Constitutional Challenges, 48 N.Y.U. L. Rev. 369,
380-89 (1973)*

The Jus Publicum

The jus publicum and the public trust are distinct and
separate doctrines, although their purposes and applicability
do overlap to some extent. The core of both doctrines is
that certain lands are owned and administered by the state or
municipal government as trustee on behalf of the general
public, and must therefore be administered in such a way as
to serve the interests of the entire public, not some
limited segment of it. Both doctrines hold great promise
as effective legal tools with which to defeat the restric-
tion of municipally owned beaches to residents.

The jus publicum is an English common law doctrine with
Roman antecedents. The basic thrust of the jus publicum is
that the foreshore of all beach land is held by the state in
trust for the general public. Thus, with regard to beach
land, a prima facie rule of construction of land grants from
the government is that title to the foreshore does mnot
pass with title to the upland unless the grant specifically
provides that title runs to the low water mark. Otherwise

*Reprinted by permission of the New York University Law
Review, copyright 1973 by New York University. Footnotes
which appear are renumbered.
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title runs only to the high water mark, and the foreshore,
which is left unconveyed, remains in the possession of the
grantor, originally the English Crown and later the appro-
priate state government. The state therefore retains its
trusteeship over virtually all beach land below high water
mark, although the adjacent upland may be in the hands of
the individuals or municipal entities to whom the grant
was made.

Even where the original grant to a municipality specifically
included the foreshore, that foreshore may well still be
impressed with the jus publicum. The New York Court of
Appeals has so held, finding that when lands subject to the
jus publicum are granted to a political subdivision of the
state, that governmental unit takes the land subject to the
same jus publicum restrictions that previously limited
the ownership of the state and, before that, the Crown.l
The Supreme Court of the United States has reached the same
conclusion, though it did so in the limited context of inter-
preting a specific colonial land grant.2 No court has
conclusively settled the related issue of whether the govern-
ment can deed away the foreshore, free of the jus publicum,
to a private party, but there is some authority for prohibiting

even this outright grant.
Fedek

The Public Trust

Another common law doctrine protecting public rights
in property is the public trust, which can be described as a

more generalized version of the jus publicum.4 The
basic principle of the public trust is that some property
1

Town of Brookhaven v. Smith, 188 N.Y. 74, 78-79,
80 N.E. 665, 667 (1907).

25¢e Martin v. Waddell, 41 U.S. (16 Pet.) 367 (1842).

3See J. Angell, A Treatise on the Right of Property
in Tide Waters 17-28 (1847); 1 Waters and Water Rights & 40.1,
at 247 (R. Clark ed. 1967). Some of the cases cited are:
Brickell v, Trammell, 77 Fla., 544, 559, 82 So. 221, 226 (1919);
State v. Cleveland & Pittsburgh R.R., 94 Ohio St. 61, 80,
113 N.E. 677, 682 (1916).

4The public trust probably developed from the jus publi-
cum, See Sax, The Public Trust Doctrine in Natural Resource
Law: Effective Judicial Intervention, 68 Mich. L. Rev. 471,
475 (1970). Sax does not use the term jus publicum, but is
clearly referring to that doctrine.
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rights in certain lands can never be alienated from the general
public. Although the scope of the doctrine is much broader
than that of the jus publicum, in that it applies to more
lands than beach foreshores, its modern applicability is not
as yet clearly defined. One reason is that the historical
precedents of the public trust are not as certain as those

of the jus publicum and thus courts have had broader dis-
cretion in applying the doctrine. It should be further noted
that since the courts have not uniformly interpreted the
public trust, generalizations become difficult and somewhat
imprecise. Nonetheless, some generalizati ons will be
necessary and will be made according to the weight of judi-
cial opinion.

Historically, three different rationales have been ad-
vanced to support the public trust doctrine. One approach
holds that certain resources are so important that their
protection is essential in a free society. Property rights
in these resources must be vested in the general public,
and not be controlled by any particular group or individual.
Thus, it has been held ''inconceivable that any person should
claim a private progerty interest in the navigable waters of
- the United States." A similar principle holds that those
interests which are the gifts of nature should be reserved
for all the people. From this concept arose the early New
England laws reserving ''great ponds" for general use, with
equal access provided to everyone. Finally, there is the
theory that certain lands are public in their nature, and
should therefore be kept available to the general public,

Fkk

LAdlnother way in which the public trust can be employed
to prevent the restriction of municipally owned beaches to
municipal residents. In City of Madison v. Tolzmann,
the Supreme Court of Wisconsin held that if land is impressed
with the public trust, and the state is trustee for the general
public, it is necessarily beyond the power of a lesser govern-
mental entity to alienate or limit use of the land. Thus,

a municipally imposed requirement that every boat owner obtain
a municipal license and pay a license fee was held invalid
because the use of navigable waters was a matter of statewide

SUnited States v. Chandler-Dunbar Water Power Co.,
229 U.S. 53, 69 (1913