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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20543

B-145099

The Honorable John M, Murphy, Chairman
Committee on Merchant Marine and Fisheries
livuse of Representatives

Dear Mr. Chairman:

This is our report in response to your November 17, 1977,
request that we update our report on U.S. participation 1in
the Law of the Sea conference and the status of the issues
as they were at the beginning of the 1977 New York conference
session. Subsequently, we agreed with your office to report
on U.S. participation in the conference and to cover the is-
suts as they stocod at the end of the 1978 New York conference
session,

As arranged with your office this report will be dis-
tributed to other Committees and Members of Congress and to
other interested requesters. Copies are being sent to the
Director, Office of Management and Budget; the Secretary of
State; and the Chairman, WNational Security Council Inter-~
agency Group for Law of the Sea.

Sincerely yours,

COASTAL ZONE
INFORMATION CENTER L 17

Comptroller General
cf the United States
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COMPTROLLER GENERAL'S THE LAW OF THE SEA o
REPORT TO THFE CONFERENCE--STATUS OF -
COMMITTEE ON MERCHANT THE ISSUES, 1978 .

MARINE AND FISHERIES
HOUSE OF REPRESENTATIVES

O0f the 156 national cntities in attendance at 3
the Law of the Sea conference, 119 are devel- -
oping nations. Both developed and developing E
nations 1in general subscribe to the principle -4
that the oceans beyond national jurisdiction o
are the common heritage of mankind, a princi- 3
ple supported by the United States. However, T
the interpretation each group has of this -
principle differs. (See pp. 5 and 6.) K

OBJECT IVE

The objective of the U.S, delegation is to
achieve a comprehensive treaty that protects
esscntial U.S. interests, including assured
access to seabed minerals; maintenance of
high scas freedoms of navigation and over-
flight and related rights; transit through,
over, and under straits used for interna-
tional navigation: broad acceptance of in-
-3 ternational standards tor conservation and
2N optimum use of marine living resources;
3 coastal state jurisdiction over continental 3
T3 margin resources beyond 200 miles; research ;
on a free and broad basis; and protection ;
of the oceans from all forms of pollution. B
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The following principal issues were discussed
E: at the 1977 and 1978 conference sessions.
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ASSURED ACCESS TC MINERALS

L
2

BT Assured access to mineral resources of the ,?
w3 deep seabed for private contractors or states .
S parties under reasonable terms and conditions ]
f-?é is central to the success of a future
2 treaty. This concept includes a system of 3
2 financial arrangements which does not create A
burdens for prospective ©cean miners, Unless ;
-] this condition is met, the treaty discussions T
SR stand little chance of success.
g ID~-79-6 3
E 4‘ Tear Sheet. ilpon removal, the report i
S cover date shoubd he noted herron. ' T
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The mechanism

An Internaticnal Seabed authority would be es-
tavlisted under the treaty to adrinister the
cornmon heritage concept in the test interest
ot mankind., The Authority would include a
suprere btody known as the Assembly, an ex-
ecutive arm known as the Council, and an
operating arm known as the Enterprise.

The one-ration, one-vote concept in the As-
sembly wcould place control of the Assembly

in the hands of a two-thirds majority of
nrations, This could be irimicail to U.S.
tnterests 1f the Assembly is given power to
cverrive uildelines set forth in the treaty.
Within the stcructure of the Assembly as it
has cvoived in negotiations to date, it would
Le arfticult for develored countries to mo-
vilize effective support on key 1ssues. (See
Be 7o)

<

Developina and developed nations hold di-
vergent views on t.e purpose of the Council.
Develorping nations regard the Council as an
executive committee of the Assembly with
representation from both regional groups and
special interest groups like miners or land-
based mineral producers. Develcred countries,
cn the other hand, look to the Council to
counterbalance the Assembly by protecting
the: specilal interest groups. (See pp. 7 and
B.)

The Enterrrise would undertake commercial
exploitation of seabed resources in a manner
similar to that of private corporations or
states parties, (See pp. 8 and 9.}

Sources of funds

The International Seabed Authority will have
nurerous sources of funds, such as various
types of payrents made by contractors or
otters exulouring or expieiting the seabed
rineral resource, voluntary contributions,
eXCess revenues generated by operatiocns of
the Enterprise, and loans freom commercial
sources or interrational financial institu-
tiona, (See pp. 20 to 22.)
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Obligations of contractors

The obligations of private and/or state con-
tractors to tlhe Authority can be characterized
as monetary payments, technology transfers,
and production restraint. At the end of the
1978 New York conference session, a negotiat-
ing group committee chairman proposed a sched-
ule of mandatory fees for commercial produc-
tion, (See app. V.) There is no consensus

on these fees. One difficulty with the tech-
nology transfer provisions is that not all
contracters may be in a position to sell all
technoloyy used in their operations because
they simply may not own the technology. An-
other problem is how to resolve disputes

about whether the contractor has met this
obligation. (See pp. 12 to 20.)

Production restraint provisions=--limiting
the amount of minerals that can be mined--
are being negotiated to protect and preserve
the investments of land-based producers.
Recognized problems in drafting such pro-
visions include the possibility of a scarcity
of minesites available tor distribution,
applicability of production controls to

the Enterprise, and whether some form of
guota system would be considered in awarding
contracts. (See pp. 18 to 20.)

DISPUTE SETTLEMENT

The treaty text currently propcses four
methods of dispute settlement--the Interna-
tional Court of Justice, the Law of the

Sea Tribunal and its Seabed Disputes Chamber,
arbitration procedures, and a special arbitral
tribunal made up of experts., The parties are
obligated to seek some peaceful means of set-
tlement but the method selected depends on
both the type of judicial issue and the pref-
erence of the parties,

The review powers of the Seabed Disputes Cham-
ber may be limited because of a trcaty pro-
vision which states that the Chamber cannot
challenge the Authority's "legislative" or
discretionary acts or determine whether other
Assembly acts conform to treaty provisions,
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However, this Charbher could review cases al-
leging that the Authority misused or abused its
powers,

Still to be vesolved are several major issues--
(1) the extent to which the Seabed Chamber or

an arbitral tribunal would he entitled to review
any abuse of regqulatory or discretionary powers
exercised by the Authority, (2! w.ether com-
rercial arbitration would be available as an
alterrative method for handling cisputes cur=~
rently considered under the jurisdiction of the
Seabed Disputes Chamber, ard (3} how that
Charber would be constituted. (See pp. 9 to 11.)

CUTER LIMIT OF CONTINENTAL SHELF

There is a widespread aqreement on a 200-mile
econonic zone where coastal states would have
certain exclusive rights, but cpinions differ
as to what the boundaries of the outer limit
of the continental shelf beyond 200 miles
should be. The so=-called Irish fr .la had
broad support (including U.S.), but a distance
formula proposed by the Russian delegation

and supported by the Fast Europeans and Cuba
during the 1978 Geneve conference session

made it impossible to reach agreement on this
issue during the 1978 sessions. {See pp. 24 to
27.)

MARINE ENVIRONMENT

The major marine environment conrcern is accommo-
dation of navigation and environmental inter-
ests., During the 1978 sessions, as a result of
efforts by the United States, France, and Can-
ada, revised texts were proposed which would
(1) provide protection to endangered species
and fragile ecosystems from vessel source pol-
lution, {2} clarify the onligation to estab-
lish 3hip routing systems which would protect
the environment, (3) reauire prompt notice

to a coastal state of events that could re-
sult in pollution off its coasts, and (4) re-
move certain restraints on the powers of

a coastal state to enforce antipellution mea-
sures 1n its cerritorial sea and economic
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The U.S. delegation indicated its willingness
to conclude negyoctiations on pollution if es-
sential arendments reported to a conforence
committee chairman during the 1978 session
were retained. (See pp. 33 and 34.)

SCIENTIFIC RESEARCH

The marine scientific research text provides
for coastal state consent for marine scienti-
fic research in the economic zone--a consent
regime. During the 1978 New York session,
the United States introduced a proposal which
included changes to 14 articles, changes
characterized by the U.S. delegation as being
editorial or clarifying in nature. However,
several delegations believed that certain of
the proposed changes altered the fundamental
character of the composite text. {See pp. 34
to 37.)

CTHER ISSUES

Other issues which were discussed at the 1978
conference sessions were

--a revised text was agreed upon to ensure con-
servation of anadromous stocks (see pp. 29);

~--progress was made with respect to the right
of access to the living resources of the
economic zone by landlocked anc geographi-
cally disadvantaged states (see p. 32);

--progress was made in gathering support for
clarifying the article on marine mammals
(see p. 29);

--deadlock continued con the question of de-
limitation of the exclusive economic zone
and the continental shelf between adjacent
and opposite states (see p. 30); and

--conciliation was genevrally agreed upon as
a method to aid in resolving fisheries
disputes (see p. 30).
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DOMEST IC IMPLICAT IONS

Increased foreign fishing off the U,S. coast
and the slow progress of the Law of the Sea
conference caused the Congress to take action
to enact the Fishery Conservation and Manage-
ment Act of 1976 to conserve and manage fish
stocks within 200 miles of the United States,
(See p. 29.)

Extension of the tervitorial sea from 3 to 12
miles pursuant to a Law of the Sea treaty may
create disputes between U.3. Federal and
State jurisdictions. (See pp. 31 and 32.)

AGENCY COMMENTS

Representatives of the Office of the Law of
the fea Yeqontiationsa, Department of State,
reviewed a draft of GAO's veport. Their com-
ments were considered in the preparation of
the report.
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CHAFTER 1

INTRODUCTION

Stnce 1958 the United Nations has convened three Law of
the Seg conferences in an attempt to codify national actices
regarding the ocens and to establish an internation.. oceans
vegime compatible with a changing international political
ocder.

In 1958 the first U.N. Conference on the Law of the Sea,
narticipated in by 86 nations, adopted a series of four con=-
ventions: - the (1) Convention on the Territorial Sea and the
Contiguous Zone, (2) Convention on the High Seas, (3) Conven-
tion of Fishing and Conservation of the Living Resources of
the Hiqh Seas, and (4) Convention on the Continental Shelf.
All except the fishing convention have achieved a recognized
status in contemporary international law and have contributed
to the current Law of the Sea negotiations. The 1958 Law of
the Sea conference failed to reach agreement on the maximum
breadth of the territorial sea, the contiguous fishing zone,
and the seaward boundary of the continental shelf. This gap
in conventional law, as well as the development of new tech-
nology and mining expectations, has acceiterated unilateral
claims cver offshore resources.

The second conference, held in 1960, agais failed to
reach agreement on the major issues--breadth of the terri -
torial sea and establishment of an adjacent fishing zone.

Since the 1960 conference, technology for mining the
decp seabed has been developed and the need for greater
protection of the marine environment has become apparent.

In 19638 the United Nations established a permanent committee
on the Peaceful Uses of the Seabed and the Ocean Floor Be-
yond the Limits of National Jurisdicticon (Seabed Committee),
and in 1970 the Seabed Committee was given responsibility
for organizing a third Law of the 3ea conference. The third
conference was expected to procduce a comprehensive treaty
covering among other things the territorial sea and straits,
high seas, living resources, minera: resources of the con-
tinental shelf and the deep seabed, protection of the marine
environment, marine scientific research, and dispute scttle-
ment.

The first session of the third Law of the Sea confer-
ance was an organizational meeting held in New York City in
Decenmber 1973,

——
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The secnnd scssion was teld in Caracas, Venezuela, fron

June 29 ¢ August 29, 1974, anc was attendizd by delegates
from abet 130 countries. {(onference issues were allocated
to thiree Ccommittees.

--lcrmittee [, the legal regime to be established for
mining the doep seabed.

-~Committee 11, the territorial sea, exclusive economic
. zore, straits, continental margin, ar-hipelagos, prob-
lems of landlocked states, and other issues.

--Committee III, marine scientific research and environ-
mental prot-cticn.

an infcrmal group discussed dispute settlement. Although
conference participants failed to agree on a negotiating text,
they identified the major issues that were to form the basis
of future discussions toward a comprehensive treaty.

Cn March 6, 1975, we issued a report tc the Congress on
this session, entitled "Information on United States Ocean
Interests Together with Positions and Results of the Law of
the 5+a Conference at Caracas" (ID-75-48).

At the end of the third session held in Geneva from
March 17 to May 10, 1975, the conference President issued
the Single Negctiating Text. The fourth session bheld in
New York from March 13 to May 7, 1976, resulted in revision
of this text. A fifth session was held from August 2 to
September 17, 1976, “ut little progress was made. Our re-
port to the Congress, entitled "Results of the Third Law of
the Sea Conference 1974 to 1976" (ID-77-37, June 3, 1977),
discussed the outcome of negotiations as of September 17,
1976. (See app. II for a list of all related GaO reports.)

1577 NEW YORK SESSION

A sixth session was izld from May 23 toe July 15, 1977.
This session produced the Informal Ccmposite Negotiating
Text (ICNT). While some substartive work was accoaplished,
the session ended with strong concerns that -he United States
and ~ther developed nations were Jdenied due process in the
final wording of the Committee I negotiating text. The con-
ference agreed to reconvene 1n Geneva from March 28 to May 12,
1978,
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GENLVA AND NEW YORK SESSION

Beeornsetr ot discussions at the scventh session, the

saterende was deadlocked by a 2-week-long procedural battle

wheetner the President of the conference would be re-

i preo b was no longer a resber of a country delega-
, S banue was resolved with tie President being re-
foo Uhee balance of the session was predominately spent
feiatrations by seven small groups organized to deal with

Deecsoadentitied as "hard core "

re

Sranae b in New Yorw for an additional 4 wecks, Thi
. Sty

LIS

dee groups focused on deep seaned mining--the first
diisrvation and exvloltation policy and technology trans-
Lasaes, the second on financial arrangements of the pro-

ced seared regime, and the third on the composition, powers,

Mmetions ot the proposed Intornational Seahed Authority.
o LY

s odealt with Issucs related to the exclusive =2cono-

Jone-=one Jdiscusso] the access rishts to living resources
candlocked and geoaraphically disadvantaged states in the
LU weononic zone, and the other discussed dispute

Tooment procedares In the zone. A sixth group attempted

lires the outer fimits of the continental shelf and the
ticno ool payments and contributions, and a seventh group
SR potexrs dealing with delimitation of maritime bound-

otween adpacent and opposite states.,

S E0TH seesrpon wan beld oan Goneva for 8 weeks and then
3 Ses-
d o In the creation of numerous proposals but no
o vevialoan st othe ICHT. The conference decided to ro-
Sl Doroan eigibth sessron in Geneva in March 1979,

he United states has a variety of interests

’ hiuah scas (reedom of naviawation and
L riahkts, assuring conservation and
cur Living raesccovees, subporting coastal

T artadiiction wyer continental Tarain resources bHe-

wGomiles with roevenun srarin: for bLenetit of develep-

coaintries, enstaslishing standards for pollution protec-

syoand creating a Leee and open marine sclentific reqgimo--
by RILior L. Hicharison telt that the siccess of she
levence Jdereniet on Yunravelling tne tangle of contlices
: piner toee qenrend o maninvr 1sscee." A ULS. ooncern 1s
vt aceet s b seaned tynerzls., Soecording £y th
LN A Doy The UUSL caettion will o ocoanine
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tarallel cystem of mining which attracts
stoent, 1s econorically viable over the long
and accernodates the Just claims of the de-
velor tag world. This system should ensure access
aid tenute by oall gqualitied miners, set realistic
proatction controls anag tinancial arrangements,
provide tor transter ot techknology under fair terms
arvd cunditions, and be administered by an interna-
tioral body which makes decisions on a basis that
recoqaizes the importanc interests at stake in in-
vestment, troduction, and consumption.

wey L

Tree sum of other bepnetits ylelded by the con-
vrencs, while numerous and impressive, would not te
erionah O persuade us to accept a seabed mining
vty whiteoh does not meet these criteria. Whethex
Suvhoo o redaime 18 neqotiable remains to be deter-

PLooE REYTEW

e teviewed Jdocuments and regorts on U, S, ocean policy,
117 aned treparattons for the thivd Law of the sea confer-
o oat the Department of State, and U.S. delega=-

v rerorts on ocach of the sesstions.  The review was under-

R SN R3

et Gpdate our previous reports on the Law of the Sca
Prentaties the rgror 1assues at the close of the seventh
Cooin

e attended UlS, advisory committee meetings betfore,

-

Gorina, and after the seventh session and interviewed several
LUt TanEe UG, In addition, we monitored both the Geneva
o wew Yorw meetings of the seventh session,

Lritten corments were not requested from the Cffice of
i Law ot the Seva heqgotiatilons, Department of State, but
1 dlseuss this report with officiale of that office
aad constdered thelr comments in its preparation.
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CHAPTFR 2

DEEP_SEABED ISSUES--lOMMITTEE I

Assured access to mineral resources of the deep seabed
for private contractors or states parties under reasonable
terms and conditions is central to the success of a tuture
treaty. A system of financial arrancements which does not
create burdens for prospective ocean miners is a basic re-
qulrement. EUnless these conditions are met, the treaty dis-
cussions stand little chance ot success.

t'.5. dependence upon toreiqgn sources of raw materials
has Leen a constant concern in Government and academic circles
tor some years. Therefore, access to a secure and affordanle
scurce of raw materials is fundamental to the stability of
an industrial society and rakes deep seabed mining such an
irmportant issue., The combination of virtually inexhaustible
quantities of raw naterials and the technological ability to
retrieve and use them in an economically competitive manner
rarke the oceans an extremely attractive scurce of future
mineral supplies.

The United States and ite industrialized allies find
tre ponsibiliiy of reducing their dependence on limited nu-
bers ot toreiaqn sources for commodities attractive and, in-
deed, necessary to ensure thelr economic stability, but thevy
comprise only a tew voices 1n the global community. Of the
156 national entities in attendance at the Law of the Sea
confercnce, 119 are developing nations.

In & 1967 statement at the United Nations, Ambassador
tardo ot Maita proposed that seabed resources be regarded
as the "common heritage of rarkind" and that this area not
Le subject to national appropriation. Two years later the
General Assembly passed the Moratorium on Seabed Exploration
and Expiotitation (Resolution 2574-D (XXIV))}, which called
on all states to retrain from scabed vesource exploitation
until the establishment of arn international seabed regime
which would administer the area in the interest of all men-
kind, The General Assembly Declaration of General Principles
on the Scabed (Resolution 2749 (XXV)Y, adopted in 1970, ¢n-
dorsed the common heritage jrinciple bwt included no defini-
tion of the area itself. The United States and many other
nations opposed the Moratorium Resolution.

The common heritage concent, however, has wide support
amony both developirg and developed naticns, including the
‘nited States, However, the interjretaticons which thesa
up.s have of this principlie difter rarkedly., The develcned
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nations feel that free and open exploitation of the seabeds,
30 long as territorial sovereignty is not claimed, is in the
interest of all nations and allowable under both the common
heritage principle and the traditional doctrine of freedom

of the high seas. The developing nations, however, lean to-
ward a more strict interpretation of the term “common herit-
age of mankind" to mean that individual states are barred
from exploiting mankind's possession unless it is conducted
under the auspices of a generally accepted international re-
gime. Cespite these differing interpretations, the principle
itself has been the chief impetus behind efforts to establish
an International Seabed Authority to administer the "common
heritage" in the interest of all mankind.

INTERNAT ICNAL SEABED AUTHORITY

The International Seabed Authority would be composed of
a supreme body known as the Assembly, an executive arm kncwn
as the Council with subsidiary specialized organs, and an
operating arm known as the Enterprise. In addition the Au-
thority would have a Secretariat, to handle administrative
matters, and a Seabed Disputes Chamber, which would have Jju-
dicial power over individual cases between states or between
a nation and the Authority.

INTERNATIONAL SEABED AUTHORITY

ASSEMBLY
fart 157 and 158, ICNT)

SECRETARIAT SEABED DISPUTES

- Say e CHAMBER
1 1 T
rart 185 and 187 foh {art 157 {10} and 187-1321CNT)

COUNCIL
ENTERPRISE lart 162, 159,
tart 169 ICNT) 161 ICNT)
ECONOVHC PLAN. LEGAL & TCCHNICAL
NING COMYISSION CORMISSION
fart 162, 1CNT) (srt 163, 164 1CNTY
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The Assembly
- ——————————— s S

The Assembly would establish the general policies tor
determining the rights and duties ot states in areas beyond
national jurisdiction, including (1) ciecting rembers of
various authority bodies, (2) establishing subsidiary organs,
(3) considering problems related to resource vxploitation in
the areca, and (4) ensurinag fair distribution of economic ben-
ctits derived trum activities in the arca., (Sece app. 111.)

Authority members would have one representative in the
Assembly, and determinations would be made under a one-
nation, one-vote concept. It 1s precisely this voting ar-
rangement that i1s disturbing to the United States, because
control over Assembly actions would be in the hands of a
two-thirds majority of nations--a majority which would prob-
ably consist of nations who consider themselves members of
the Third World. This eventuality creates the possibility
that actions of the Authority may steer qguidelines, as set
forth in the treaty, toward actions which the United States
may consider to be inimical to its interest.

In the Assembly, it would be difficult, owing to the
sheer number of developing countries, to mobilize enough
support on key issues tro allow effective U.S, action, and
the tnited States would have te look elsewhere within the
Authority to have 1ts voice heard.

The Council

As the executive body of the international seabed re-
aiwe, the Council would establish specific policies on Activ-
1ties in the area under international jurisdiction in con-
formity with the treaty and general policy quidelines adopted
by the supreme organ of the Authority, the Assembly.

The ICNT provides for three subs’diary organs of the
Council--the Economic Planning Commission, the Technical
Commission, and the Rules and Requlations Commission. Dur-
ing the 1978 New York session, it was proposed that the
Rules and Requlations Commission and the Technical Commis-
sion te merged into a Legal and Technical Commission.,

The Council would play a critical role in reaulating
the activities of contractors ia the area under international
jurisdiction. As a prerequisite for a contract either to
explore or expleit seabed rescurces, a contractor would file
with the Council a dztailed plam of work describing his pro-
rosed operations., Th= Council would then forward the plan
te the Legal and Technical Commission for its review. Council
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decisicns may be considerably influenced by the conclusions
of the Leual and Technical Commission, For this rea-

scn, where was nmuch concern about the possibility that this
Cemmission weuld become a political, executive entity rather
ttan an advisory, technical body. The Council would, how-
ever, ne the tinal arbliter of contractor plans., If the plan
is re-cected, all contractor activities nust cease., If it is
not retected within 60 days, it is considered approved.

Tre composition and voting procedures cf the Council
would therefore be critical in determining the types of ac-
tivities that mav be undertaken by contractors. As outlined
in the ICNT, the Counclil would be composed of 36 members
drawn trom several lnterest groups--seabed miners, major im=-
rorters of minerais found in nodules, major exporters of such
minevals, and developing countries--as well as regional repre-
sentatives., (cSee app. IV.)} The ICNT provides that a three-
tourths imajority te reguired for Council decisions.

Tre develcplng countries consider the Ccocuncil's role to
e rerely to implement Assembly policies; i.e., to rule on
day-to-day matters. Thus, the primary direction of the menm-
bers would be to carry out Assembly policies and only second-
ari1ly would it recresent particular economic and regional in-
terests, The developed nations, on the other hand, look to
the Tuncil to counterbalance the Assembly by representing
producer and consuner, as well as regional interests. For
this reason, the United States and other Western nations
Lave 1ntroduced weiahted voting proposals. Instead of re-
quiring a three-fourths overall majority, the United States
vrorosad that Council decisions reguire concurrent simple
matorities in 3 of the 4 special-interest categories or
4 of the 5 total categories. The proposal, however, was
resected bv the developing nations who crnsidered the prin-
ciple of weichted voting discriminatory arnd recommended in-
stead that the requirement be reduced to a two~thirds or
simple majority. Assuming an overall majority of one kind
or another 1is the requirement adopted, the United States and
otrer developed nations would be confined to blocking actions
for their voice to be heard. Further negotiations will be
required to resolve this issue.

Tte Enterprise

Tre Fnteritrise, as envisioned in the ICNT, would under-
tawe commerclal exwoitation in a manner similar to that of
private corporations or states partises, Partially explored
minesites would be given to the Enterprise and it would re-
ceive technolngy, transferred at a fasir market price, to te
anie to enter 1nto production and to compete effectively.

b aiien i

"y

bt it bkl




!

= e o S T SRt A ST N TS A R TN SRR RSN E

Financing would be made available to the FEnterprise, either T
directly or through the Authority, to allow it to enter into 5
production at an early date.

The primary concern of the United States is to ensure
creation of a parallel system of access to the deep seabed
which would make exploitation of seabed resources economi- o
cally feasible for both private contractors and the Enter- L
prise. Under the ICNT, for each identified minesite to be g
exploited by public or private entities sponsored by states, -
one minesite of equal potential rmust be made available for - q
exploitation by the Enterprise. The Authority could also
turn over one of these "banked" minesites to developing na-
tions for exploitation. Thus, seabed resource exploitation
would be open to private contractors and individual states -
as well as the Enterprise. =

The Secretariat

The Secretariat will consist of a Secretary-General and ,
staff as required to carry out administrative functions as- B
signed by the Authority and its subsidiary bodies. The '
Secretary-General will be appointed by the Assembly upon
recommendations of the Council, and the staff will be ap- .
pointed by the Secretary-Ceneral. -

oo Blias s

The ICHT provides that the Secretary-General and staff
would bhe totally international in character, responsible
only to the needs and direction of the Authority. They would
he prohibited from having any financial interest in the ex-
rloration and exploitation of the deep seabed and forbidden
to disclose industrial secrets or proprietary information.
The Secretary-General, with approval of the Council, could
consult and cooperate with nongovernmental organizations.

i il st
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DISPUTE SETTLEMENT

Under the ICNT, disputes about interpretation or ap-
plicability of treaty provisions could be settled by any
peaceful means. In addition to referral to the International
Court of Justice for disputes between states, three other
methods of settling disputes would be established--a Law of
the Sea Tribunal, including a Seaved Disputes Chamber, an 3
X arbitration tribunal and a special arbitral tribunal conposed x
1 of experts for particular dispute categories., Conciliation :
T irocedures may also be used if aqreed to by both parties, ]
The parties to a dispute are obligated to seek some peaceful
e neans for dispute settlement, but the method selected depends
S on Loth the type of judicial issue invelved and the preference
S ot the parties,




--Law of the Sea Tribunal. Composed of 21 members
elected for 9-year terms by secret ballot of parties
to the treaty, the Law of the Sea Tribunal would have
jurisdiction over all disputes submitted to it either
under the treaty or by other international agreements
giving it jurisdiction. No two members may be na-
tionals of the same state, and at least three members
from each geographical area as established by the
U.N. General Assembly must be represented on the Tri-
bunal. The decisions of this Tribunal would be final
and binding between parties of the particular dispute.
The Tribunal could also establish special chambers,
of three or more members, to deal with particular
types of disputes.

-=~Arbitration procedures. 1f both parties have not ac-
cepted the same settlement procedure, disputes must be
submitted to arbitration unless the parties agree to
sone other procedure. An arbitration tribunal nocr-
mally would include five members, one to be selected
by each party to the dispute and the other three to
be appointed by both parties from nationals of other
states, Arbitration decisions would be made by major-
ity vote and would be final and binding on the two
parties, unless they agree in advance to a right of
appeal.

-~-Special arbitration procedures, These can be used in
cases of disputes relating to application of treaty
provisions to fisheries; protection of the marine en-
vironment; marine scientific research; and navigation,
including pollution from vessels. Under these proce-
dures a five-member tribunal of experts would arbi-
trate the dispute and reach a binding settlement,
This tribunal may also conduct a factfinding investi-
gation and make recommendations which would not have
the force of a decision but would be the basis for a
review of the disputed issues.

These dispute settlement procedures would be more limited
in cases related to exercise by coastal states of their sover-
eign rights, In such cases, the aggrieved party would first
have to establish that the claim is "well-founded" and not
"frivolous or vexatious" and the other party would have to be
notitied. If these conditions arvre fulfilled, the court or
tribunal would have jurisdiction over allegations that the
coastal state excecded 1ts discretion and contravened (1)
treaty provisions on freedom and rights of navigation, over—
flight, or laying ot submarine cavles, (2} other treaty provi-
sions, national law or 1nternational law, or (3} spectified




ir.errational rules related to preservation of the marine
environment. In addition, dispute settlement procedures
would be applied to disputes related to use of living re-
sources or marine scientitic research in the economic zone
or continental shelf area only under very limited circum-
stances, (See chs. 3 and 4.)

Scabed Disputes Chamber

To handle seabed mining disputes, the ICNT would estab-
lish the Seabed Disputes Chamber, which would consist of 11
members selected by a two-thirds vote of the Assembly from
amonqg the members of the Tribunal. The ICNT also calls on
the Assembly to ensure that the Chamber has "equitable geo-
graphical distribution" and is representative of the major
legal systems of the world.

This Chamber would have jurisdiction over disputes be-
tween the Authority and states parties or private miners in-
volving !1) disputes relating to the conduct of activities
or tre granting of a contract to undertake any mining opera-
tions in the internationally governed area, (2) allegations
that decisions made by the Assembly or the Council, or its
uvraans, violated the treaty requlations or represented a
misuse ot its power, {(3) interpretation or application of
contracts concerning activities in the internationally
governed arca, (4) alleged violations by states of treaty
provisions, (5) suspension of states for alleged gross viola-
tions ot treaty provisions, and (6) alleged revelation of
roprietary information by members of the international
Secretariat,

In the case of disputes between two states, this Chambher
waauld generally have jurisdiction over the application or in-
terpretation of treaty provisions or contracts concerned with
activities conducted in the area under international juris-
diction. Decisions of the Chamber would be enforceable in
national territories. The Chamber would handle all disputes
/ith the Authority unless the parties agree to refer the case
to binding arbitration. In disputes between states parties
and/or private miners where the Authority is not involved,
however, any party could require binding arbitration rather
than a ruling of the Chamber., A separate ICKNT provision re-
quires binding arbitration for disputes about the contrac-
tors® transfer-of-technoloay obligation though modifications
are being considered. (See pp. 16 to 18.)
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Although the Seabied Disputes Chanber appears to provide
a system of judicial review and dispute settlement, its pow-
ers would be limited by an ICNT article rroviding that it’
could no+t challenge "leqgislative" and discretionary acts of
the Assenmbly or Council and could not determine whether As-
sembly rules, requlations, or procedures conform to treaty
provisions. The Chamber would, however, have jurisdiction
over individual complaints that Assembly organs abused their
powers or violated treaty regulations in particular cases
and could refuse to give them effect., The limitations on
the Charoer's jurisdictional authority are still unclear.

still to be resolved are several major issues-~(1)
whetnher the Seabed Disputes Chamber or an arbitral tribunal
would be entitled to review any abuse of requlatory or dis-
creticnary powers exercised by the Authority, (2) whether
commercial arbitration would be available as an alternative
method tor handling disputes arising from contracts with the
Authority in cases where the parties did not agree on another
metrod, and {3) how that Chamber would be constituted. These
quest:ions remaln to be resolved at later sessions.

OBL IGAT [ONS OF PRIVATE/STATE CONTRACTORS

TO_THE AUTHORITY

The conterence has constructed a very elaborate system
of crligations and duties for parties interested i1n exploit=-
ing the mineral resources of the seabeds, The stated purpose
of these requirements is to ensure revenues for the Authority,
while not deterring investment, encourage countractors to
undertaxe joint ventures, and enable the Enterprise to begin
operation., The issue of access to mineral resources is
closely related to the guestion of the net effects these obli-
gations will have upon the ability of potential ocean miners
to owerate effectively in the area. These obligations fall
under three general headings: mcnetary payments, technology
transfer, and production restraints.

Monetary pavments

The system of payments is the most elaborate of the
various obligations to which contractors interested in ocean
mining will be subject., Included in the system are three
categorles of payments. The status of the preposed contrac-
tor fees at the c¢lose of the 1978 New York confcrence session
are included in appendix V.,

Aypllzation toe

A tee to cover the administrative cost of pracessing an
avplication would be Charged by the Authoricy at the time an
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application for a contract was lodqged. Fee size is stitl oo
determined, but amounts rroposed have ranged {rom a low of
$100,000 to a high of $5.7,000.

Annual fixed charge to mine, or bonus payment

This fee is a payment for a contractor's right to mine
and is payable for the first 3 years after a contract is
siqned. Although some delegations consider the fee a way
to prevent contractors from delaying the start of operations,
the developing countries see it as an early source of revenue
for the Authority. The industrialized countries are opposed
to the annual fixed charge and argue that (l) it is not nec-
essary to have a deterrent against delay because the con-
tractor has a very strong econcomic incentive to commence prou-~
duction as soon as possible and (2) the charge increases the
contractor's financial burden at the beginning of his opera-
tions when he can least afford it. As a compromise, the
Crhairman of the negotiating group proposed that this annual
fixed fee be considered a development cost if it is incurred
t.rior to production or an operation cost if incurred after
production,

Production charge

Once aperations beqin, the contractor must make addi-
tional tinancial payments based on a proportion of production,
To accommodate the different economic and social systems ot
nenters, two systems of payment have been proposed--one a con-
stant annual production charge and the other a combination
of a nominal royalty charge plus profit sharing. Contrac-
tors will have the right to choose the formula. The Soviet
“nion, Canada, and Australia favor the first system; whereas
the United States, the European Economic Community, and Japan
vrefer the second. The Group of 77 (G-77), made up of 119
developing Third World nations that adopted unified positions
on certain international issues, appeared to have no prefer-
ence so flong as large amounts of income were generated. Al-
though there is considerable uncertainty about the particular
level of production charges, the two systems are designed to
require equivalent payments to the Authority.

System 1--Under the first system, contractors would pav
the Authority a production charye, computed as a prorortion
of the processed metals produced from nodules extracted {ron
the area under contract from the Authority. To aaccommodate
states with nonconvertible currency, these payments could bLe
wade elither in currency--the amount computed as a percent of
the processed metals' market value--or in kind--a charqge de-
termined as & proportion ot the amount produced. According
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te the latest negotiating proposal, contractors opting for a
production charge would pay 7.5 percent of the market value
of the processed retals during the first 6 years of commer~
cial producticn, 10 percent during the next 6 years, and

14 percent frem the 10th to the 20th year.

System 2--Under the second system, contractors would pay
tue Authority a nominal royalty charge and a share of the
protits assoctated with the mining operations. 1f the con-
tractor selects this system, the contractor would be reguired
to pay a royalty charge of 2 percent of the processed metals'
market value in the first 6 years, 4 percent in the next
& years, and 6 percent up to the 20th year along with a share
of the rrofits associated with the mining operations. This
sthare of net proceeds would similarly increase from 40 percent
during the first 6 years of production to 70 percent in the
next 6 and 80 percent frem the 13th to the 20th year. These
increases, however, would be contingent upon the contractor's
recouring his initial Cevelopment costs during the first
f years ot preduction and twice those costs by the 12th year.
With tnis safegquard mechar.ism, neither the production nor
the trotit-sharing charges would increase until the contrac-
tor's overaticns had become economically viable. Once the
contractor's development costs are recouped, however, these
charies would be scheduled to increase on the assumption
that Tining onerations would become increasingly efficient
ali! protltanie 1n later years,

Tevieloping and developed nations differ about how to
jeetermine the proportion of profits attributable to seabed
daneral explortation, The developing nations contend that
the tratit-snaring charge should be levied on the profits
aszoviated with the entire mining operation from extraction
to tinal yrocessing., In ciher words, the share of net pro-
ceeds would be a proportion of the profits of the processed
metal. LCoeveloped nations, on the cther hand, contend that
tr.e share of crofits attributable to the contracted mining
should be limited to the mining operaticn itself because
transportation, processing, and rarketing would already be
sui.ject to national taxation, They therefore recommend that
the rrofit-shering charge be applied to the imputed value
of the raw ore as it is brought to the surface. Concerned
delegetions an the 1978 conference were not able to estab-

b how to determine the imputed value of the raw ore, so
Lrtier heegotiation i1s required,

Tre ¢chalrrman of the conference financial arrangements
nedotlating sreut ocutlined the advantages and disadvantaqges
gt the two systenms as lollows,
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trear trorasals reuresent refinement of Lhe

a
fde a trarevwork tor determining contractor obli-

tne bvetore a level c¢f firnancial oulii-
negotiated whitch could be the basis of consen-

cLue Dol neen particularly difficult to resolve--
caoob the larae uncertainties about the economics
an mining operations and partly because of the
e aToang Rations about the respective ralies to

Lrlvate contractors end the Interprise.,

s LT, contractors would also be obligated to
: ot tne pnterurise the technology used in thelr
. ctractors wobnd Lo roegulired to sell that tech-
e tereryrise on failr oand reascnable terms.,  If
coLatoe o net Le necoriated In @ reasonable time,

s eterriined by biinding arbitration.  The Author-
vooonemd the coptract rivhts or 1mpose arrpropriate
Croocontrastors who fatled to implement avrbitral de-

Tttt o viatioity of tnterprise opera‘t.ions, the
tees s owWiliang to acceept that mining companies
e oertractanal b ligation to sell technolegy to
e e by o rerme,  Tre following example, how-
o v o the vatenrtpal difficulties in de-
wrott rectuols g o0 centractor would have available
CraCtor omay, tovr o oxasg Lo not have invented
Ceoernodeay and may be anly oa licensee fron
et ob, Lr parts ot the cegulpnent or tech-
Joray e Leen purchared from others? One
17 uane, ftor eeannle,-—and this is purely
et lonale—a o mintindg ooptractor who wuses a suc-
al drented oy Bioselt, coupled with an
A te scannint syotem rurchaesed conmerctially
oLt s ray, LA, 11D uttacked to a suction
te s and ratented ey o French manutac-
v, controlled Tty oo oryarter designed Ly Honey-
. i i onot o tartetobed examgle, and it
T T A e R A S T ot ier than the facts.
. OOt Lt Teeans troar, bor the whole sys-
oot seetated Ly the rnterprise, it owill
T e st b ot contracts, leases
Yaatrin o edireerents Wit oo nunber of com-
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puring the Geneva meetings, a solution to this probidoam was
protosed.  The contractor would only e obligated to
avatlanle tar sale that technoloay which he lesaoly oo,
In tre case of other technology which be plans to use, @
contractor would be obligated to facilitate 1ts acuulsaitis
by thee Enterprise by tirst getling o written assurence ol it
avallatbtlity trom the trtletolder before usaing 1t

Another .S, concern about the technology transter ot~
ligation was that access to deep sea mining would be con-
tinsent on including provisions tor transter on fair and
teascnab.le terms in the mining contract, with the pussibilites
that the Authority might insist upon terms unacceptable to
g Ccuntractor. Tou alleviate these proplems, the chairmaen of
tis negotiating grout in Guneva proposed that the terre of
technology transter Le neaotiated only atter conclusicn ot
the ~inlng contract and that compensaticn be based on feir
atic reasonable commercial terms and conditions.

"nder the ICNT, 1f the partices could not agree to terms,
the case would Le referred to binding arbitration, If thre
contractor does not comply with the uarbitral decision, his
coontract could he revoked., The United States considers this
Tenalty too severe and wants to seperate contract validity
fror the technology transfer oblication,  Luring the Geneva
cevnton, however, it owas proposed that binding arbitration
Peooan option pather than - readulrepent, But, unlike jproce-
duoes proposed tor other types of disputes, the Geneva jro-
tosal gees not stecify the Laindina arbitration procedurss Lo
e tallowed., Also, the contractur's obliaation would be ful-
tilled when o reasonable otfer was rade to the Enterprise,
wind the parties would not have to reach agreement.

Another controversial issue is the transfer of techno-
logy to geveloping countries, The ITNT provides that the
Yntertrise say conduct loint ventures with contractors,
with "appronriate provistion * * * for participation frow de-
veloping countries,” to be determined by the Authority. In
agYition, the IONT calls tor measures to ensure that person-
nel trem developing countries would be trained in marine
sclences and technolouy, DbDuring the 1978 Geneva session,
Brazil projosed that contractors we obliagated to mare thelr
teehnoloay directly avallable not only to the Enterprise
but also to g developning country in particular circurstances.
14 ddevelonang country flanned to exploit on 1ts own rihe
bantived sibe corriespaonalndg to the contractor'®s provoted site,
Wit ,ogt tihe varticiiation ot any developed country, thee aor-
tractor woula te obligataod to ofter to sell its technoiony

to that eveloning country, The develorped Countries conatder
thie trorocal nacceptatle,




Certain fundarmental concepts of the ICNT remained un-
changed during the seventh session though some significant
modifications were proposed. First, making the techrnology
available for sale would remain okligatory and not volun-
tary on the part of the winer. Second, disputes about
whether the miner had discharged this obligation could be
referred to binding arbitration if cenciliation negotiations
falled to produce a settlement and if one of the parties
selected this method. Third, the obligation would extend
only to technoloyy used in mining and not to subsequent
stages, such as processing.

Production restraints

The third major obligation for ocean miners wuuld be to 3
conform to production ceilings included in the treaty text. 3
The ITNT calls for the Authority to adopt policies to ensure 3
the "growth, efficiency and stability of [commodity] mar- 1
«ets,” as well as increase the opportunities of all states, v
part:cularly developing countries, tc mine seabed deposits. i
The Authority is a’so to attempt to ensure "just, stable
and renmunerative prices," for raw materials produced frcm
seabed mining in the internationally controlled area. At
the same time, the Authority is to adept measures to pro-
tect developing countries, which produce minerals to be
found in manqanese nodules, from suffering adverse effects
from the inittiation ot wcean mining. Thus, the Authority
is tu attempt to ensure prices of mined commodities that
would be "remunerative to producers and fair to consumers."

To carry out these multiple objectives, the ICNT pro-
poses that mineral production from nodules mined in the
international area be limited to the total projected cumula-
tive yrowth of world nickel demand in the first 7 years of .
production and in success . ve years be limited to not more R
than 60 percent of that growth annually unless or until al- g
ternative international commodity agreements are reached. =
The ICNT i1ncludes a proposed formula for calculating the .
projected 1ncrease in world nickel demand during the first
5 years of production, which would then be adjusted every -
5 years on the basis of the most recent data available, i

Even thcugh the number of nickel-producing developing
nations 1s small, the G-77 has adopted the position that
i.roduction restraints are necessary. During the 1978 Geneva
- session, the nited States, one of the masor nickel consumers,
o negotiated ad reterendun 1/ an alternative formula with the

E Canadians, one ot the rajor producers that here to protect 3
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and preserve the yresent vture investments of land-
based nicke¢l producers fre ed mining competition. The
United States and Canada hoped to produce a clearer technical
framework for ca.culatinu creducticon limitaticns by adopting
a forrula covering the expected 20-year life of a mining opera-
tion, Under standard assumpt:i:ons, this propesal calls for a
production limit ¢f 60 to 70 percent of the projected growth
in the world nickel rmarket during the first 20 years of sea-
bed mining; i.e., threough the turn of the century. It also
spaclifies how the data would be compiled and how the growth
vate weould ke calculated,

These rroduction restraint formulas have been criti-
cized for a variety of reasons, In the case of seabed
rining, the proposed formulas are based on projected nickel
demanc despite the fact that seabed manganese nodules con-
tain several other metals, such as copper and cobalt, whose
rarkets would alsc be affected., Moreover, developing reason-
abie rroduction ceilirngs requires accurate projections of
future growth rates in nickel demand, which are particularly
difficult to calculate in the traditionally unpredictable
mineral industry/market.

In any c¢iven year, a scarcity of minesites to be made
available could develop because under any production re-
straint fornmula less than 100 percent of the growth rate
could prove to be too limited to meet the demand for mine-
sites. To ensure a site, contractors could develop their
mines prematurely in order to place an early bid. Or, the
Authority could adeopt some form of national quota System
in awardirg contracts to allocate the incremental growth.
A variety of quota systers were discussed near the end

f trhe 1978 lew York session. It is also possible that
pressure would develop to allow the Fnterprise to auto-
matically retain cne-ralt of the growth seagment for its
owWwn crerations because under the parallel system, the
Authority would retain half cf the sites for which miners
heve requestced contracts for development. It is not yet
clear whether any production limit formula would apply
tc Enteririse cperations.

Any preduction limit would intrcduce a large degree of
artificiality intoc the eccononics of ccean mining and would
make lnvestrent decisions of potential ocean miners particu-
larly difficult. Such limits also would make seabed mining
a rarcinal source tour ~—inerals rather than ensuring that the
least cestly nineral reserves are develcoped first. Prices for
fee retals produced troes nedules could therefore be higher
Lan wousd othuerwise e necessary, which could lead to in-
cteased e of cubatitutes,
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Although these limitations have been defended as a way
to protect less developed countries, there will be no way to
shiow that adverse effects are due to competition from seabed
mining rather than land-based production or are due to other
economic tactors, such as a tall in derand. Moreover, there
1s no reason to assume that the nickel miners of developing
nations would necessarily have the highest costs. Finally,
the limitations could not protect these few developing na-
tions trom their industrialized land-based competitors and
could exacerbate the market situvation of both develorcd and
deviloping nations by encouraqging increased use of sub-
stitutus,

Although generally opposed to all production restraint
formulas--because markets would bce distorted, prices could
increase above trends, and land-based producers would be
protected at the expense of most consumer nations--the
United States has supported a concept of a ceiling because
ot the larger U.S. interests in getting a treaty and be-
cause of the large uncertainties in judging the effects on
the seabed mining regime, By supporting a ceiling, the
'nited States has adopted a compromise position in hopes
af neqotiating a production control mechanism which would
intertere with tuture seabed mining as little as possible.
turther discussion on this issue is likely in future ses-

S1ONS .

FINANCIAL STRUCTURE OF THE

AUTHOR ITY, ENTERPRISE SYSTEM

The following chart shows the financial organization
ot the Authority and its operating arm, the Enterprise,

4 source of funds for the Authority would be the pay-
Tents which contractors exploring or exploiting the mineral
resources of the seabed mucst make. A second source of cap-
ital would be Enterprise revenues channeled back to the
Authority. Capital could also be obtained from voluntary
contributions by states.

A third potential source of funds would be the borrow-
ing ability of the Authority. Another source of funds
which may be utilized, since it is not explicitly prohibited
in the treaty, lies in the potential for resale of technology
that contractors would have to transfer to obtain contracts
tu exploilt the seabed.

The total net revenue of the Authority, after operating
and other expenses, would be reinvested in the Enterprise or
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dinstributed to stos. s whilch are ;2."1-  to the convention ac-
cording to some predetermined formula, or some combination
ot the two,

The chart on the previcus paqge shows the nunerous
revenue-dgencrating activities 1n which the Enterprise may
vngaqe,. 1t would, in the view of developed states at least,
be a profit-oriented business, particigating in ocean mining
cither by entering into jeint venture agreements with pri-
v.ite corpordtions or by undertaking i%ts own minira opera-
tions., The Enterprise could also share in revenues result-
1ng trom payments to the Authority mandated by a future
treaty. The distribution of revenue would be decided by
tt.e Jouncil who would have the responsibility of determining
what jortion of the profits would be transferred to the
Asthority and what portion weculd be reinvested in the
Fnrerprise,

DOMESTIC LEGISLAT ION

To provide interim guidance tc U.S, seabed mining com-
tantes while a comprehensive Law of the Sea treaty is being
regqotilated, the U.S. House of hepresentatives passed on
July 26, 1978, the Deep Scabeds Hard Minerals Act (H.R. 3350)
suthorizing domestic corporations to Segin seabed mining op-
vrtatlons until an international agrecement comes into force.
At o that point, the act would re laraely superseded and miners
will b expocted to abride by whatever rules and requlations
ate established by the treaty.

The bitl, which was generally sunported by the admin-
1stratton, specifically stated that no assertions of sover=-
»lanty or soverelqgn richts over seabted minesites were being
advanced, In recounition that the seabeds are considered
the common heritage of mankind, the bill would have estab-
Lished a revenue-sharing tund to which contractors would
contribute a seabed tax computed at 3.7% percent of the
1vputed value of the minerals recovered, Upon ratification
ot a treaty by the United States, funds from this trust
account would be avalilable to make any revenue-sharing
contribution vequired by the new international body. The
Covp Seabed Mineral Resources act (S. 2053) was reported
out Ly the Senate Conmittee on Forelar Relations on August
<5, 1978, However, the Senate failed to take any further
actlinn on the bills befcre the end of the session in October

4 session of the agaeperal corrittee in lew York on
fortant 285, 1978, to heor statoenents regarding national deep




seatbed mining legislation, the chairman of the G-77, voiced
the concerns of the developing countries.

"It is incomprehensible that at a time when the
conference is at an advanced stage in negotiat-
ing an internationally agreed regime for the
exploration and exploitation of the resources of
the deep seabed, States engaged in those negotia-
tions should contemplate unilateral actions which
would threaten to jeopardize the pursuit of the
negotiation and indeed the successful conclusion
of the conference itself. Those states must be
aware of the consequences of these actions,”

The Soviet Union concurred with the G-77 view, stating
that the proposed U.S. legislation violated the U.N. As-
sembly resolution which called on nations not to exploit
the seabed prior to establishment of an international seabed
regime, Contending that there was no urgent need for
national legislation, the Canadians called for a "little
nore patience."

Ambassador Richardson defended the congressional action,
stating that under the freedom oif the high seas it was fully
legal to exploit the seabed beyond national jurisdiction,
that the legislation was necessary to encourage research and
development preceding commercial mining, and that it was
fully compatible with a future treaty. Instead of jeopard-
izing a future treaty, the Ambassador contended that the
legislations

"* * *ghould facilitate the early conclusion of a
generally acceptable Law of the Sea treaty by dis-
pelling any impression that the governments of the
countries preparing to engage in such mining can
be induced to acquiesce in an otherwise unaccept-
able treaty because that is the only way to obtain
the minerals.,"

It is too early to measure the precise impact of the
progress of domestic mining legislation upon the conference.
Altlough some reaction was evident, it was perhaps buffered
by the tact that the legislation had passed the House only
at that time. Because the Senate tailed to take action be-
fore the end of the 95th Congress, the bill will have to be
reintroduced and reconsidered,
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CHAPTER 3

GENERAL I1SSUES--COMMITTEE 11

i major Committee 11 problem remaining is to define
the extent of covastal state juvisdiction, Although most
substantial issues were basically resolved in the 1975 and
YYTS conterence sessions, points still unsettled at the end
ot Uhe L1977 MNew York session included access by landlocked
and qecqraphically disadvantaged states to the living re-
sources ot the exclusive economic zone; the limit of the
continental margin and revenue sharing related thereto;
delimitation of the territorial sea and the economic zone
and trhe continental shelf between adjacent or opposite states,

tegotiating groups were established at the 1978 Geneva

session to consider three of these still-disputed issues--
access by landlocked and geographically disadvantaged states
te Living resources in the economic zone; delimitation of
maritime boundaries; and definition of the outer edge of the
continental margin beyond 200 miles and the related revenue
whating. A tourth negotiating group was to consider settle-
pent oLt disputes relating to the exercise of the sovereign
tichte 0! cuastal states in the exclusive econcmic zone,
The Livst three negotiating yroups met again during

Lhe 1978 New Yorrx session, In addition, during the 1978
senstons, informal Committee 11 meetings considered, on
inoattilele=by=-article basis, articles not considered by

tie nuegotiating groups. This procedure gave delegations

v opportunity to alr any remaining questions. Progress
wasomade oy three of the tour negotiating groups, but no
Tronitess Wwas hade in determining maritime boundaries, which
nvolves many bilateral difficulties, The status-of-islands
question was debated with little support for amendments to
tie ICNT and some ovposition. Also considered were proposals
teo nediby the regime tor enclosed and semienclosed seas,
1ncluding o proposal to restrict the article's application
"aimall seas." The proposals were strongly opposed by
Tany states,

L)

ECONOMIC ZONE

Luring the 1974 Caracas session, thers was extensive
suptort tor establishing an economic zone of 200 miles
{including a 12-mile territorial sea), with coastal states
faving wxelusive rights to exploitaticn of living and non-
1

Yiving resources of tihe zone. Moreover, coastal states would
Lavee erclustive drilling riaghts on the continental shelf or




sea floor of the zone. OQOther states, however, would retain
freedon of overflight and navigation and the freedom to lay
submarine pipelines and cables. A major problem was nego-
tiating a balance between the duty of coastal states to
respect international rights of third states, such as freedom
of navigation, and the obligation of states using the econo-
mic zone to respect coastal states' rights., The major mari-
time states, including the United States, were concerned
that granting too extensive rights to coastal states could
ultimately make the zone the functional equivalent of a
territorial sea. Thus, the U.S, delegation proposed stating
explicitly that the economic zone was high seas but that

this did not derogate from coastal states' rights provided
for in the Convention,

Although aqreement on a 200-mile economic zone was wide-
spread, opinions differed as to the outer limit of the conti-
nental shelf where it extends beyond 200 miles. Some states
advocated an absolute limit of 200 miles; others wanted to
control seabed resources to the limit of the continental
margin. During the 1975 Geneva session, a compromise by
which coastal states would retain the right to exploit the
resources of, but would share revenues from, the continental
margin beyond 200 miles won increased support. The United
States supported the compromise.

buring the 1976 New York session, recognition emerged
that the compromise on the shelf would provide for coastal
state jurisdiction to the outer limit of the continental
margin and for sharing revenue from mineral exploitation
beyond 200 miles. This required an agreed formula for
determining the exact outer limit of the continental margin,

buring the 1977 New York session, attempts to change
the exclusive economic zone provisions of the text in
committee were met with strong opposition from those
nations that wished to make the zone an area of national

jurisdiction with limited rights of navigation, overflight,
and communication.

However, a group of ¢.fected states of all persuasions
was formed to consider the legal status of the economic
zone informally. Discussions culminated with new texts,
clarifying the rights of coastal and other states in the
economic zone, which were discussed in the appropriate
comnittee and then incorporated into the informal composite
negotiating text for turther discussion.

During the 1978 lew York session, many ccdntries
expressed the view that there should be no further changes
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to the economic zone related articles. Vhile no agreement
was reached on the formula to be used to determine the limits
of the continental shelf, the Irish !ormula supported by the
'nited States gathered increased suppert.

Qontinental shelf

During the 1977 New York session, the Irish formula--
to determine the outer edge of the shelf beyond 200 miles
by a Jdistance criterion from the base of the continental
slope (@ prominent feature) or by a depth of sediment test--
received wide support. Other formulas were discussed but
received less support. No precise formula was, however,
included in the ICHT.

Tre U.N. Secretariat was requested to prepare a map
and figures on the differences in area between the various
forrmula definitions. In April 1978, it provided the con=-
ference with a map showing the area included in (1) a 200-
nautical mile formula, (2) another {formula using a depth
criterion, and (3) the Irish formula; but the United Nations
cautionced that the study was only a rough indication with
4 substantial probability of error, The study showed that
the area between the base of the continental margin and 200
milen, where the margin extends beyond 200 miles, is 8.2
million square nautical miles. The total area beyond 200
miles, using the Irish formule options, is 2.58 million and
2.61 million square nautical miles. Using the depth crit-
crion formula, the area is 0.06 million square nautical
miles,

The U.S. delegation concluded that formulas 1 and 2
above do not accommodate the interests of many broad margin
states and cannot form the basis of consensus. It was also
clear that the lack of a definition of the outer edge of the
marain created some jurisdictional problems and that the
Irish formula was a compromise that could be accepted by the
varlious interest groups.

puring the 1978 Geneva session, the Soviet Union intro-
duced a distance formula which it characterized as a compro-
nise proposal. This formula would give coastal states
jurisediction over the continental margin, in cases where it
extended beyond 200 miles, to a maximum of 100 miles. The
concern of the U.5. delegation and other states with this
proposal was that it (1) does not accommodate key broad
matgin states--states with broad continental margins, (2)
could cvolve into a 300-mile economic zone, and (1) does
not address the question -of how to determine the cuter edqge
of the margin between 200 and 300 miles. ¥hile the U.LN,
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Secretariat has rot computed the arwa cncompassed by the
Russian grogosal, |

area than the Irish proposal., The intreoduction of the
Russian proposal, supported w©y the East Europeans and Cuba,
made it impossible to reach even ageneral agreer=nt cn this
issue at the 1978 sessions,

t ol exnected to inclode sorowhat moro

(S

Revenue sharing

The ICNT provides that coastal states, which exploit
the noniiving resources ot the continental shelf beyond
200 miles, make payment to the Authority. The Authority
would then distribute these funds equitaebly to less
developed countries. This is known as revenue sharing.
There was a strong undercurrent of support for a revenue-
sharing system which would btenefit developing countries
without discouraging production. The ICNT incorporated a
formula which creates an obligation to pay 1l percent of the
onsite value of production in the 6th year after beginning
commerclal exploitation in areas beyond 200 miles. This
payment will increase in l-percent increments annually
until a maximum rate of 5 percent is reached in the 10th
year. Several states prefer a maximum rate of 5 percent
in the 10th year and thereafter, while others favor a
higher maximum rate.

The ICNT also permite an exemption from the revenue-
sharing provision tor developing nations which are net
importers of the particular rmineral produced on the conti-
nental shelf. This provision exempts certain more progtes-
sive developing countries while certain poorer states are
not exempted., This issue will be considered in future
conterence sessions. All payments or contributions will be
made to the Authority, which will distribute the funds among
the developing nations.

During the 1978 Genewva and llew York sessions, revenue
sharing was barecly discussed, but there was a broad consensus
on the percentage and rate of 1ncremental annual increases.
The maxinum rate to be applied is still open for discussion.

F ISHERIES

U.S5. tishertes protosals cade durinn the 1974 Caracus
session were pDased on the three ta1n tyhes ot fishing stocks:
coastal; anadrorous (which tpawn 1n frest water, rciarate to
the oceans, and veturn to spawn, sach s galron); and highly
mlgratory specios, such as tana,
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~~Coastal species were to be under the jurisdic-
tion of coastal states, which would have pref-
erentital rights to harvest them within the
allowable limits (the amount of fish which
could be taken without endanyering reproduction
of the species). Other nations would be per-
mitted to harvest the difference.

--¥anagement jurisdiction and preferential rights
to anadromous species generally throughout their
range would be given to the state of origin,

--Hirghly migratory fish svecies would be subject
to international or regional control.

At the 1975 Geneva session, the landlocked and geogra-
pphically disadvantaged states objected to the proposed
tisheries articles because ‘hey wanted a provision in the
treaty giving them the right to fish in the economic zones
wt their neighbors and the coastal states preferred at most
Lbilateral negotiations for these rights.

The 1975 Geneva text, issued at the end of the session,
rotlected a favorable position for the United States on fish-
1 les in the ceconomic zone., Cuastal states would have
management jurisdiction over fishing coastal species and
would be required to adopt conservation measures to ensure
that the tish stocks were not overexploited. They would
provide optimum use by allowing other states to harvest what
vach coastal state does not have the capacity to take, up to
a maximum allowable catch~--the amount that could be taken
without endangering the species. The state of origin would
have jurisdiction over anadromous stocks. The text provided
for access by landlocked and geographically disadvantaged
states to the fisheries of neighboring states' economic
cones, but the landlocked and geographically disadvantaged
states considered the provision inadequate. It also pro-
vided for a coastal state to requlate highly migratory
species as well as encourage international cocperation in
its economic zone, a provision the United States considered
unsatisfactory.

The revised text issued ia 1976 showed few changes in
the coastal and anadromous fisheries article, due to general
gcceprance and to the chairman's reluctance to change the
1975 Geneva text without broad support. Some technical
changes which the United States considered an improvement
were made to provisions for the hiqghly miqratory species
bhut were opposed by other ceoastal states. FEven with these
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changes, the provisions were not considerecd satisfactory by
the U.S. tuna industry. The United States wanted interna-
tional or regional control of tuna in the economic zone,
and the articles were ambiguous on this point.

The ICNT embodies the favorable provisions of the 1975
Geneva text oun fishing in the economic zone. During the 1978
Ceneva session, no changes were proposed to this text except
that revi-=ed provisions on anadromous stocks were agreed upon
by the delegations of Canada, Denmark, Iceland, Ireland,
Japan, Norway, the Soviet Union, the United Kingdom, and the
United States.

Domestic legislation

Because of the enormous increase in foreign fishing off
the U.S. coast in the last decade, the slow progress of the
Law of the Sea conference toward a treaty, and an awareness
of the damage to coastal fisheries from overfishing, the
Congress took action to conserve and manage fish stocks
within 200 miles of the United States.

In April 1976 the President signed the Fishery Conser-
vation and Management Act of 1976 (Public Law 94-265)}. The
act was effective March 1, 1977, and vested the Urnited States
with exclusive management and conservation authority over
coastal fishing stocks to 200 miles offshore. The provisions
of the domestic leyislation were generally compatible with the
coastal fisheries articles of the then-current text. The law
does not provide jurisdiction over highly migtatory species.
1t provides for conforming the implementing requlations to
the Law of the Sea treaty.

In connection with extending its fisheries jurisdiction,
the United States has had to negotiate new agreements with
nations fishing off the U.S. coasts. Negotiations have been
successful and have resulted in acceptance of the new iimit,
Twelve major agreements have been concluded pursuant to the
Fishery Conservation and Management Act of 1876.

Marine mammals

During the 1978 New York session, the United States
specrheaded a movement to clarify the marine mammal conser-
vaticn provisions. An informal group was established to
consider revising the ICNT provisions and made some proaress.
The group will resume meetinas at the next confzrence session
with a view to revising the ICNT articles. The states are
clearly aware of the need to conserve and protect marine
mammais.
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DISETE SETTLEMENT

Yost coastal states oppose compulsory and binding proce-
dnures to settle tisheries disputes as a violation of their
soverelgn rights in the economic zone, whereas landlocked and
gqeoaraphiteally disadvantaged states support some kind of com-
julvoty nettlement of access disputes in the economic zone of
coantal states,  However, coastal states with distant water
tishing, Like the United Statec  the Soviet Union, and Japan,
suntort compulsory and bindin .tlement of disputes., Since
the IOCNT provision on this 1is is highly ambiguous about
the rights of other states te -nallenge coastal states rights
t Jdeterimine access to livine - esources, attempts have been
made to dratt new texts which sould provide a compromise
peethod of resolving these disputes,

AL tre bLeginning of the 1978 conference session, coastal

states vasically opposed application of any compulsory and
binding wprocedures to their fisheries; and landlocked, geo-
rauxlcal‘, disadvantaged, and distant water fishing states

sutported compulsory and binding settlement, After intensive
detsate a compromise was developed which provided for compul-
cory conciliation, This procedure would require states to
patticipate tn the dispute scttlement procedures but would
oot hand the partles Lo a settlement. It was decided that

vpulcory conciliation would be applied oniy to specific
areas related to a coastal state's obligation to allow other
ctates access tooany ;uzglu% living resources in their
cconomic zonhe. Specitically, a coastal state would be
tequlted to acceept compulsory procedures where it has (1)
tatled to protect its living resources from serious danger
strough proper conservation and management measures, (2)
retused arbitrarily to determine either the total allowable
catels or its own harvesting capacatty for particular species
ot tish, or (3) refused arbitrarily to allocate the remaining
surplus to other states as required by the ICNT,

The gquestion ot delimitation of the exclusive economic
zone and the continental shelf between adjacent and opposite
states 15 a ditficult issue involving matters of essentially
bilateral concern and, 10 many cases, pertains to existing
Hisputes, Pelated is the question of whether, and if so to
what —xXtert, nrovisions on scttlement of disputes should be
inciuded 1n the Law of the See treaty. Little progress was
fade on this question which will need to be further considered
at the next confercnee session,
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YooLuR TAL SBEXA AND STRA N

CTetinlnu the naximum extent of the territorial sea is
Irved to the uoestion ot requlating transit through, under,

and cver stralts usced tor international navigation because

ceet tance 0r a i2-mile territorial sea would give coastal
tates jurisdictioen over 100 straits less than 24 nmiles

wide., The United States has been willing to accept exten-

s10n Gt the territorial sea to 12 miles as part of a Law of
tre Sea treaty vrovided that it was coupled with the right

tc transit straits used for internaticnal navigation.

1 rr 1

'n

In the 197% Geneva session, acreement on the l2-mile
crritorial sea was almost unanimous, and the issues of the
vrriterial sea and straits were virtually resolved by
eneral accectance of the 12-mile territorial sea and tran-
1t Cf straits, Attempts were made to clari‘y the term
irnocent passade,” codified in the 1958 Convention on -he
crritorial sea, by compiling an obijective list of activ-
Tieg wnich were "not innccent." Such provisions are in-

JJded oin the ICNT. The legal status of the economic zone
wWoerrarts used for international navigation was again
leCLSted at the 1978 Geneva session. Phile there was

e ctrosition, 1t is fairly certain they will undergo
cntuantive change,

Drrtecro ot o Meemile territorial sea

v
.

Tane bede Idl-wtut!' re lut 1nns

Perbar s the most immediate effect of a future Law of the

Sees treaty oun odomestic U.S. politics would bs the extension

T otre territorial sea, from 3 to L2 miles. The 3-mile limit
viothee corisddictional contlicts between States and the

Peawral Governrent over environmental, custors, taxation, and

L1y puwers within this limit have been a frequent tornic of

Leial denate. A 9-mile extension would protably initiate a
~ew flurry of legal activity as States atlerpt to assert

-
-

1l coRpetence over this newly acauired territory. A 1978

~.noararh published by the Dean Rusx (enter for International
anu Cnmpdrative Law, "The Law of the Sea, Federal-State

-

. lations and the Extension of the Territorial Sea," describe

srwe Lroad drcas ot probable Federal-State dispute.

--gurisdiction over the water and secabed within
tie addlitional 9 miles of tervitcrial sea.

--4allocation ot 1ncore troem exd
territorial sea and outer coen
PeesOuNTCeS,

leitation of the
rineental shelt

T




--Policing and requlation of the additional
territorial sea area.

LANDLOCKED AND GEQGRAPH ICALLY

VANTAGED STATES

One ot the remaining critical issues is the right of
aceess to the living resources of the economic zone by the
53 nations that are landlocked or consider themselves geo-
gragphically disadvantaged. The cocastal states group--over
80 members--have resisted provisions which would grant access
or terms favorable to these nations.

The ICNT would give the landlocked and geographically
disadvantaged states the right to harvest surplus fish in
tre wconomic zones ot their neighbors; coastal states would
set the maximum limits on harvesting. This text also con-
fines the access ot developed landlocked and geographically
disadvantaged states to the economic zones of other developed
ccastal states,

M orevised text was produced by the negotiating group

hatrman, wnhich defined the rights of these states to "an
ap proprlate tart” of the surplus living resources, the
Gquldelines tor setting up this participation, and the pro-
cedure o1 handling access when the harvesting capacity of
a4 couastal state approaches a point which would enable it

to harvest the entire allowable catch. This text also
defined guographically disadvantaged states and established
reterential rigyhts for developing states., Despite this
roqress, tinal resolution is not expected until the limits
vt the continental shelf have been determined. However,
rogress has been made and the text before the conference
ali+ars to itncrease the likelihood of consensus on this
LS5uUf.
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detecUive ot the Law 0! the Sea nequtiatiors bas Leen
tubo el tective environmental trotection agiinst exist-

Totential rources of marine pollution. An udlditional
tlron was @ heed to accomnodate navigation intereets,

iring the 1975 Geneva secsion, articles coverina the
rina ot land-bLased sources of pollution and a reauire-
2w environmental assessment to determine the nossi-
ceution trom domestic activities vefore they are carried

vie eneraily sareed upon.  DPiscussion on pollution from
erntal shelt activities and freom dumping did not reach
teanveerent,  The central issues were whetler these

fution should be controlled by the CCdStJl
nternatienal standards and how strict cuch and-
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Dt ir the sprinn 1976 New York sesslon, agqreersent was
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el that shilrs

Poto bave coastal states establish national! laws no
Precrtave than the then-existing 1nternational standards

ntrol pollution arising from seaved activities subject
cirocnrsdiction and the durping of waste. A consensus
Soraira oon three aspects 0of vessel source rollution--

al+v redulatlions in the cconoric zone, qgereral

Cetent rronlers, and coastal state rights concerninag

tonoin thee terv: ‘Otldl Sva. The United States and
Loorher coastal states believed that the coastal stat

e permitted to establish pollutien vequlations for
territorial seas stricter than international standards
treo soviet Union, and the Western Furopean States
el withothis aprroach.

sothbough thee 1977 New Yorx session failed to cnmplotely
*

reooextent of coastal states' jurisdiction over prol-
in trelr territorial seas, sere proaress was rade
g lishinag vnviru"“ental szandards. ‘Por exarple, to
requiation of rollution trom deeln seabied rmining ac-
g, tarticularly nodule rreceseina, the Uritoe States
' flag states 1ass natioral laws as Ctrin-

tnternational reiles, Tl trovision was inelooded

| K noaddition, the riche 2f g cnastal state o
iloand entores Jdrsceharge crandards stricter than
ationad o requlatoeng for Cits o innocent panoete 1o




its territorial sea was clarified; bLut 1t was decided that
the coastal state would not have the competence to set stand-
ards over the design, construction, manning, and equipment

of vessels in its territorial sea.

Althouygh delegates were generally reluctant to make
chanaes in the ICNT, proposed revisions to strengthen
articles on the prevention, reduction, and control of
pollution from ships were agreed upon during the 1978 ses-
sions as a result of efforts by the United States, France,
arnd Canada. The proposed revisions would (1) provide pro-
tectiocn to endangered species and fragile ecosystems from
vessel source pollution, (2) clarify the obligation to
establish ship-routing systems that would protect the envi-
ronment, (3) require prompt notice to a coastal state of
events that could result in pollution off its coasts, and
{4) remove certain restraints on the power of a coastal
state to enforce antipollution measures in its territorial
sea and economic zone,

Scveral other controversial amendments introduced by
the United States were also accepted by the conference.
These included proposals broadening the rights of coastal
statey to board, investigate, and detain foreign ships in
the ecconoric zone in cases of certain pollution violations;
viarading the penalties tor ccerious and willful pollution
i the tervitorial sea; and claritying coastal states rights
regarding intervention eiter maritime casualties. A compro-
rioe Lroposdl was also accepted to allow participating
states to request from vessels in thelr territorial sea

ntormation as to whether the vessel meets the port entry
recquirements of the state to which the vessel is destined
when states are participating in a region- ' port entry
aqreernent and have the same port entr, reduirements. The
U.8. delegation indicated its willingness to conclude
rcaotiations on pollution if the Committee would retain

the amendments reported by the Committee Chairman as having
a substantially improved prospect for consensus during the
1978 sessions.

MAFRINF SCIENTIFIC RESEARCH

During the 1274 Caracus session, agreement was reached
on the aencral principles for governing marine scientific
researcl., 1ncluding requirements that research rmust be con-
ducted only for reacetul purposes, must not interfere with
other occan uses, cannot torm the legal hasis for claims to
any part of the marine opvironrent or resources, and must
conply with ajplicable environmental protection requlations.




Since then, the extent of coastal states' jurisdiction
over marine scientific research conducted in their proposed
200-mile economic zone has been much discussed. At the
1975 Geneva session, different methods for regulating marine
scientific research were discussed. The United States sup-
ported a West European proposal that an "obligation regime"
would make the conduct of marine scientific research contin-
gent on fulfillment of a set of international obligations,
with differences being subject to dispute settlement proce-
dures. The G-77 proposed that such research be conducted
only with the consent of the coastal state, a "consent
regime.”

The Soviets proposed a combination of the two: explora-
tion and exploitation of the living and nonliving resources
would be conducted only with consent of the coastal state;
other research would be subject to the fulfillment of a
series of obligations; and the same regime would apply to
marine scientific research on the continental shelf beyond
the economic zone. Research would not be restricted in the
remaining ocean area. Although there was much debate about
the practical difficulties of distinguishing between the
two types of research, this proposal formed the basis of
the provisions included in the 1975 text.

The revised 1976 text adopted a different approach by
attempting. to limit the circumstances in which the coastal
state could prevent scientific research. The revised text
provided that consent cannot be withheld unless the research
is resource oriented, unduly interferes with the economic
activities of the coastal state, involves drilling and use
of explosives, or involves the use of artificial islanas or
installations subject to coastal state jurisdiction. Disputes
will first be referred to experts to help the parties reach
agreement. If these efforts are not successful, the dispute
will be settled by binding settlement procedures. Many of
the provisions of the revised text were considered unaccept-
able by the U.S. scientific community because of pcisible
constraints by coastal states on research and the publication
of research results.

Little in the way of change was evidenced by the ICNT
issued in 1977. The consent nature of the articles dealing
with sclentific research was retained with a few changes.

A cross section of delegates worked out a change which pro-
vided that states "shall, in normal circumstances," consent

to scientific resecarch in the economic zone that is not of
direct signiticance to resource expioration and exploitation.
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An obvious problem with such wording is the near impossibil-
ity of distinguishing between resource and non-resource-
related research. A marine scientific research project can
be commenced if the coastal state has failed within a speci-
fied period to reply to a request for consent to carry out
the project. This notion of implied consent is intended to
counterbalance the right of a coastal state to regulate or
authorize a marine scientific research project in its econom-
ic zone or on its continental shelf and is an attempt to make
the coastal state take timely action.

In case of dispute, the ICNT provides for arbitration
procedures when the parties cannot agree on another method.
But, unlike the 1976 text which provided for binding third-
party arbitration, the ICNT limits the types of projects
subject to arbitration. This modification of the dispute
settlement articles has, in effect, given coastal states
considerable discretion to suspend research in their exclu-
sive economic zones. As stated earlier, the 1976 text pre-
viously mandated that all disputes arising out of research-
related matters would be submitted to third-party arbitration
it bilateral negectiations fail, The ICNT deleted this pro-
vision and provided that a coastal state does not have to
sutmit to arbitration if the dispute is c¢ver research which

--is of direct significance for the exploration
and exploitation of natural resources, whether
living or nonliving,

--involves drilling into the continental shelf,
the use of explosives, or the introduction of
harmful substances into the marine environment,

--involves the construction, operation, or use of
artificial islands, installations, and structures,

--does not explicitly conform to the nature of the
workplan first articulated to the coastal state,
and

--is conducted by persons who have outstanding
obligations from a prior research project.

The coastal state could apply any of the above stand-
ardg to a specific research project, and in case of disputes,
the court may then review whether the coastal state has
exceeded its discretion. The ambigquity of these standards,
however, may make judicial challenge difficult.
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Anoadditicnal change was the deletion of the article
provicing that research results not te published or made
interrnationally available against the expressed wish of
the coastal state., This deletion, in effect, limits coastal
state discretion to suppress research reports. For a report
to be suppressed under the ICNT, a nonpublication clause must
be 1nserted and agreed to as a condition for the entry of a
vescearch vessel into a nation's economic zone. An article
was also inserted which gives a coastal state discretionary
authority to terminate an authorized research project at any
time 1t feels the project is not in strict accordance with
the original ayreement.

Durinag the 1978 Geneva session, one meeting was held
on marine scilentific research in which the United States,
suppn.rted Ly the Metherlands and the Federal Republic of
Gerrany, troposed returning to certain marine scientific
rescarch language negotiated during the 1977 session. This
progosal was strongly opposed by the Soviet Union, the
fastern Furoreans, and about 35 developiag countries; de-
soite reneated requests by the U.S. delegation the proposal
was not included in the Chairman's report on the session.
The Chairman concluded that the ICNT was a balanced com-
fronise and suggested no amendments.,

Durtng the 1978 New York session, only two informal
Cormmittes 171 mectlings were devoted to the subject of marine
s¢ivntitic resecarch. The U.S. tepresentative introduced a
iropnsal tor changes to the Committee text, which affected
14 articles and was characterized by the U.S. representative
as oditorial or clarifying in nature without altering the
Lasle jJurisdlctional framework particularly in the economic
zuone, The proposal elicited some comment by several deleqga-
tions which had questions about the characterization and
sugdested that the amendments fell in categories ranging
from stylistic and drafting changes to changes which were
substantlve in nature and altered the fundamental character
ot the ICNT.

The chairman of the committee concluded that the session
reaffirmed that the ICNT offered improved prospects for com-
tromise and cautioned against attempts to reopen negotiations
on fundamental provisions relating to the regime for the con-
dduct »f marine scientific research in the economic zone and
on the continental shelf. He stated, however, that the dele-
aqations’ rerarks on the U.S.-proposed chanages were inconclu-
sive and that the proposal should be considered further at
the nmext So0SiOn.

%

o e gy e X

sl b st
\




i S

i : N

FRET AR 2 g R S T ey T e B

ArPLLDIX T APPENDIX I

NONETT.F FTH CONGHIYS CHLF OF TTary
— - vawe L prwam

" me
AN W MUREMT MY CHAIRS AN e coumss,

LT T e : . sanesr s commaco
R I R T. .S, Douse of Representatives o coene
A e roany aaan Commuttes on TRamers sk
SRS aSInO wnrmat e Aerchant Marine and Fishecies i romms
;}};.:uza.“;;.:.{.: - :‘E:::?.}'EE»E.:T- Room 1334, Longmocrth Rouse Oflce Building

Tremrs Ve wan e UWlashington, D.E. 20315

DAvicr @ Se.wete w96
HORIA i SIS, Pa
LI G W -

CARMA L mamARD. R EY P - e
:-m:-:--o‘-:-m Novenber 17, 1977
AN AY LA (W

) AMrURE NN

NWEY 4 PATTIRAN AL

LI Lsaime’™ W ¥

IAMT A [ AR RNTAE o

L ANNET ] LI LD W)

MARBANS & W a1 M MDD

Caei N mmn

OAMIL R AEARA MAWA

Honaranle Flaer B Stants
tomptroller General of the ULS,
Geeneeral Accountinge Otftfice
washiagston, DLC. 20548

r

Dear Mr. Jtaats:

Your reports to the Congress on the various meerings
ot the Third Law of the Sea Conference thronch 1976 have proven
to e most valuable to me and the Ylembers of the Committee on
“vrehant Mlarine and Fisheries in consideration of related
Voenees and legsistation.

The last of these reports, dated June 3, 1077, covers
L8, partteipation in the Conterence and the status of the
Pasties s theyv stood at the besinning of the last session
! the Conterencs, which was held 1n Sew York from Mav 23 to
July L, 1aTv.

In view of the fact that another session is scheduled to
benzin 1n ‘larch of nexr yvear, it would be most helpful if you
could update this report to reflect the results of the last
sestadon and provide 1t to us sutticiently ahead of the March
<ion to permit the Committee time [or roview.(See GAO note.)

Your cooperation in this respect will be deoply
apprrecrated.

Sincerely,

o

Jony M. MURPHY
Chairman

CAO Notes:s On March 20, 1978, we furnished the Committee a
summary on conterence results from 1974 through early 1978.
We: also agreed to report on the results of the 1978 con-
ference sessions and the status of the issues at the end of
1978--the subject of this report.
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APPENDIX II APPENDIX II

RELATED GAQO REPORTS

Deep Gcean Mining: Actions Needed toc Make it Happen
(PSAD=-77-127; June 28, 1978)

Agency programs and projects for deep ocean mining
are fragmented and uncoordinated while needed programs
have gone unattended or are behind schedule. The Federal
role in deep ocean mining needs to be clearly defined,

Need for Improving Management of U.S. Oceanographic Assets
(CED-78-125; June 16, 1978)

There is no overall Government-wide guidance,
limited review of operations, and no formal system to
assess the necessary levels of operations or to plan
needed assets for a national program.

Benefits Derived from the Outer Continental Shelf Environ-
mental Studies Questionable (CED-78-93; June 1, 1978)

The program has been costly and it may have little
effect in minimizing envircnmental damage during explor-
ation, development, and production in the outer continen-
tal shelf,

Results of the Third Law of the Sea Conference 1974 to 1976
(1D-77-37; June 3, 1977)

Status report on Law of the Sea negotiations as
they stood prior to the conference session scheduled
for May 23, 1977. The intention of the conference was
to reach agreement on a comprehensive treaty covering
all the uses of the oceans.

Outer Continental Shelf Sale #35--Problems Selecting and
Evaluating Land to Lease (EMD-77-1%; March 7, 1977)

Outer continental shelf oil and gas tracts were
selected for leasing by the Interior Department without
obtaining adequate information to determine their poten-
tial rescurces.

NDeep Ocean Mining Environmental Study--Information and Issues
{PSAD-76-135; September 21, 13976}

Concludes that completion of the two-phase Deep
Ocean Mining Environmental Study is needed to resolve
environmental impact questions which may arise when
mining of manganese nodules starts on the deep scabed.
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The Need for a National Ocean Program and Plan (GGD-75-97;
October 10, 197%) ’

Marine science activities and ocean affairs are
heing conducted by 21 organizations in 6 departments
and 9% agencies. Because of the vital role the oceans
play in the Nation's welfare, economic self-sufficiency,
and national security, a concerted effort should be
undertaken to establish a comprehensive national ocean
program and plan.

Information on United States Ocean Interests Together With
Positions and Results of the Law of the Sea Conference at
Caracas ( ID-795-46; March 6, 1975)

Status report on U.S. oceans policy and Law of the
Sea negotiations at the close of the first session of
the Third U.N. Law of the Sea Conference.

Federal Agencies Administering Programs Related to Marine
Scientific Activities and Oceanic Affairs (GGD-75-61;
February 25, 19795)

The information contained in this report deals
with funding data and describes the programs of the
Federal agencies participating in marine science
activities and occanic affairs. The descriptive
material is not intended to be all inclusive but is
belng furnished to provide a general and informative
understanding of the various agencies' programs.

Achievements, Cost, and Administration of the Ocean Sediment
Coring Program (B-171989; November 1, 1972)

Opportunities exist to enhance the acomplish-
rents of the program through mcre timely distribution
of core samples for detailed analyses and through
rmore effective dissemination of the results of such
analyses to potential users.

Coordinating Deep-Ocean Geophysical Surveys Would Save Money
(B-133188; December 8, 1971)

The Federal Government could save $20 million by
the carly 1980s 1f the deep~ocean geophysical surveys
to Le conducted by the Department of Commerce and the
Navy are effectively planned and coordinated. Although
both ayencies are aware of the other's geophysical sur-
veying activities, they do not have any formal mechanism
for coordinating the surveys,

il L ot s




APPENDIX III

APPENDIX III

POWERS AND FUNCTIONS OF THE ASSEMBLY

Informal Composite Negotiating Text

Article 158

"1}

"{ii)

"{iii)

"(]’.V)

"(V)

"(Vi)

"(vii)

"(viii)

"{ix)

"(x)

Election of the members of the Council * * *,

Election of the Secretary-General from among the
candidates proposed by the Council,

Selection of the 11 members of the Sea-Bed Dis-
putes Chamber from among the members of the
Law of the Sea Tribunal,

Appointment, upon the recommendation of the
Council, of the members of the Governing Board

of the Enterprise as well as the Director-General
of the Enterprise,

Establishment, as appropriate, of such subsidi-
ary organs as may be found necessary for the
performance of its functions * * * In the com-
position of such subsidiary organs due account
shall be taken of the principle of equitable geo-
graphical distribution and of special interests
and the need for members qualified and competent
in the relevant technical questions dealt with

by such organs,

Assessment of the contributions of members to the
administrative budget of the Authority in accord-
ance with an agreed general assessment scale until
the Authority shall have sufficient income for
meeting its administrative expenses,

Adoption of the financial regulations of the
Authority, including rules on borrowing, upon
the recommendation of the Council,

Consideration and approval of the budget of the
Authority on its submission by the Council,

Adoption of its rules of procedure,

Examination of periodic reports from the Council
and from the Enterprise and of special reports
requested from the Council and from any other
organs of the Authority,
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"(xi)

"(xii)

"{xiii)

"(xiv)

hrticle 150

APPENDIX III

Studies and recommendations for the purpose of
promoting international co-operation concerning
activities in the Area and encouraging the pro-
gressive development of international law relat-
ing thereto and its codification,

Adoption of rules, regulations and procedures for
the equitable sharing of financial and other eco-
nomic benefits derived from activities in the Area,
taking into particular consideration the interests
and the needs of the developing countries,

Consideration of problems of a general nature in
connection with activities in the Area in partic-
ular for developing countries, as well as of such
problems for States in connection with activities
in the Area as are due to their geographical loca-
tion, including land-locked and geographically
disadvantaged countries,

Establishment, upon the recommendation of the
Council on the basis of advice from the Economic

Planning Commission of a system of compensation
® &k B

(1) g (D)

"Following recommendations from the Council on the basis
of advice from the Economic Planning Commission, the Assembly
shall establish a system of compensation for developing coun-

tries which

suffer adverse effects on their export earnings

or economies resulting from a reduction in the price of an
affected mineral or the volume of that mineral exported, to
the extent that such reduction is caused by activities in the

;\rea . "

Nimarat
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COMPOS IT ION AND VOTING CF THE COUNCIL

Informal Composite Negotiating Text
Article 159

"1. The Council shall consist of 36 members of the
Authority elected by the Assembly, the election to take
place in the following order:

"(a) four members from among countries which have made
the greatest contributions to the exploration for, and the
exploitation of, the resources of the Area, as demonstrated
by substantial investments or advanced technology in rela-
tion to resources of the Area, including at least one State
from the Eastern (Socialist) European region.

"(b) four members from among countries which are major
importers of the categories of minerals to be derived from
the Area, including at least one State from the Eastern
{Socialist) European region.

"(c¢) four members from among countries which on the
basis of production in areas under their jurisdiction are
major exporters of the categories of minerals to be derived
from the Area, including at least two developing countries.

"(d) six members from among developing countries, repre-
senting special interests, The special interests to be
represented shall include those of States with large popula-
tions, States which are land-locked or gecographically disad-
vantaged, States which are maior importers of the categories
of minerals to be derived from the Area, and least developed
countries,

"(e) eighteen members elected according to the principle
of ensuring an equitable geographical distribution of seats
in the Council as a whole, provided that each gecgraphical
region shall have at least onc member elected under this sub-
paragraph. For this purpose the geographical regions chall
be Africa, Asia, Eastern Europe (Socialist), Latin America
and Western Europe and others.

"2. In electing the members of the Council in accordance
with paragyraph 1 above, the Assembly shall ensure that land-
locred and geoaraphically disadvantaged States are represented
to a degree which is reasonably proportionate to their repre-
sentation in the Assembly.

. "3. Flection shall take place at reqular sessions of
the Assembly, and each member of the Council shall be elected

43
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for a term of four years. In the first election of members
of the Council, however, one half of the members of each
category shall be chosen for a period of two years,

"4. Members shail be eligible for re-election; but due
reqard should be paid to the desirability of rotating seats.

"5. The Council shall function at the seat of the
Autrority, and shall meet as often as the business of the
huthority may require, but not less than three times a year.

"6. Fach member of the Council shall have one vote.

"7. All decisions on questions of substance shall be
taken by a three-fourths majority of the members present and
voting, provided that such majority includes a majority of
the members participating in that session, When the issue
arises as to whether the gquestion is one of substance or not,
the question shall be treated as one of substance unless
otherwlise declded by the Council by the majority required
for questions of substance. Decisions on matters of proce-
dure shall be decided by a maijority of the members present
and voting,"

i

e phog it e st




)

APPENDIX V APPENDIX V

STATUS OF PROPOSED CONTRACTOR FEES {(note a)

Application Fee $500,000
Annual Fixed Fee $1,000,000
Production Charge

System 1: "(a) If a Contractor chooses to make his

financial contribution to the Authority by paying a
production charge only, it shall be fixed at a percen-
tage of the market value of the processed metals pro-
duced from the nodules extracted from the contract
area in accordance with the following schedule:

"{i) Years 1-6 of commercial production..... 7.5%
"(ii) Years 7-12 of commercial production.... 10%
"(iii) Years 13-2C of commercial production... 14%

"(bh) The said market value shall be the product of the
quantity of the processed metals and the average price
for those metals during the relevant accounting period."”

System 2: " If a Contra. Or chooses to make his financial
contribution to the Authority by paying a combination of
of a production charge and a share of net proceeds, such
payments shall be determined as follows:

"{a) The production charge shall be fixed at a percen-
tage of the market value of the processed metals pro-
duced from the nodules extracted from the contract area
in accordance with the following schedule:

"{i} Years 1-6 of conmercial production...... 2%
“(ii) Years 7-12 of commercial production..... 4%
"(iii) Years 13-20 of commercial production.... 6%

"{b)} Production crarge shall not be raised from 2 per
cent to 4 per cent in. the vears 7-12 unless the Con-
tractor's total net proceeds plus his recovery of
development costs less his payments to the Authority
in the preceding yvears are equal to the development
costs incurred prioar to the commencement of commercial
production. Production charge shall not be raised from

a/These ave tees proposed by the negotiating group chairman
at the close of the 1978 New York conference session.
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4 per cent to 6 per cent in the years 13-20 unless the
Contractor's total net proceeds plus his recovery of
developmert costs less his payments to the Authority
in the preceding years are equal to twice the develop-
ment costs incurred prior to the commencement of com-
mercial production.

"(¢) The Authority's share of net proceeds shall be
taken out of an amount equal to 40 per cent of the
Contractor's net proceeds to represent the net attri-
butable to mining of the resources of the contract
area. This amount shall be referred to hereinafter
as the attributable net proceeds.,

" (d) In the case of contracts for mining of nodules,
the Contractor's net proceeds shall be based on the
gross proceeds from the sale of nodules at prices
established in a recognized international marke*.

In the absence of such a market, the price of nodules
shall be the result of arm's lenqth transactions. In
no event shall the net proceeds be less than the at-

tributable net proceeds.

"(¢) The Authority's share of attributable net proceeds -
shall be determined in accordance with the following -
schedules

"{i) Yecars 1-6 of commercial production..... 40%
“(il) Years 7-12 of commercial production.... 70%
"(iit) Years 13-20 of commercial production... 80%

"(f) The Authority's share of attributable net proceeds =
shall not be raised from 40 per cent to 70 per cent in '
the years 7-12 unless the Contractor's total net pro-
ceaeds plus his recovery of development costs less his
payments to the Authority in the preceding years are
equal to the development costs incurred prior to the
commencement of commmercial preduction. The Authority's
share of attributable net proceeds shall not be raised 3
from 70 per cent to 80 per cent in the years 13-20 8
unless the Contractor's total net proceeds plus his £
recovery of development costs less his payments to the :
Authority in the preceding years are equal to twice '
the development costs incurred prior to the commence-
ment ot commercial production.”

(46246)
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